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Expert Analysis

Recent Court of Appeals Case Sheds
Light on Scope of Champerty Doctrine

he New York Court of
Appeals recently issued
an important new opin-
ion on the reach of New
York Judiciary Law §489,
which bars certain forms of
trading in litigation claims. The
decision, in the Justinian Capi-
tal case,! breathes new life into
what is known as champerty, a
doctrine many had thought to
be largely dormant in New York
following the issuance of the
court’s earlier decisions in Blue-
bird Partners? and Love Funding.?
This article discusses the trio of
Court of Appeals cases and the
current state of the champerty
law in New York.
Champerty, broadly speaking, is
“a venerable doctrine developed
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hundreds of years ago to prevent
or curtail the commercialization
of or trading in litigation.” In
New York, the doctrine (and an
important safe harbor thereto) is
codified in §489 of the Judiciary
Law, which provides, in part,
that no corporation “shall solicit,
buy or take an assignment of ...
a bond, promissory note, bill of
exchange, book debt, or other
thing in action, or any claim or
demand, with the intent and for
the purpose of bringing an action
or proceeding thereon.”
Thanks to two prominent deci-
sions from the New York Court
of Appeals in 2000 (Bluebird Part-
ners) and 2009 (Love Funding), it

was widely assumed for a time
that champerty was a largely
irrelevant consideration in the
context of modern commercial
trading in claims.® Indeed, lan-
guage in Love Funding had led
many to believe that the doc-
trine was essentially confined
to claims purchases undertaken

While the result in Justinian Capi-
tal’'was met with surprise in some
quarters, the case essentially
affirms the long-standing view of
the New York courts that whether
a transaction violates §489 of the
Judiciary Code will boil down to
the question of whether the “pri-
mary purpose” of the transaction
was to bring suit.

for the sole purpose of bringing
frivolous or harassing suits so
that the purchaser could profit
from the legal fees or costs result-
ing from that litigation.”
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It now appears that claims
traders (and litigation funders)
should not have been so sanguine.
In Justinian Capital, the Court
of Appeals expressly rejected
a narrow reading of its earlier
Love Funding decision® and made
clear that the champerty doctrine
retains vitality in New York. The
Justinian Capital case involved a
German bank that wished to sue
another German bank for having
mismanaged a portfolio of assets.
However, the putative plaintiff
was concerned with the political
ramifications of its suit (because
the defendant was part owned
by the German government), so
it sold the debt instruments that
were affected by the alleged mis-
management to a litigation finance
shop. The litigation finance firm
(Justinian Capital) then brought
suit only days after acquiring the
notes, and the defendant sought
dismissal on grounds of cham-
perty. The Court of Appeals held
that the transaction was champer-
tous, concluding that “there was
no evidence ... that Justinian’s
acquisition of the notes was for
any purpose other than the law-
suit it commenced almost imme-
diately after acquiring the notes.™

While the result in Justinian
Capital was met with surprise in
some quarters, the case essen-
tially affirms the long-standing

view of the New York courts that
whether a transaction violates
§489 of the Judiciary Code will
boil down to the question of
whether the “primary purpose”
of the transaction was to bring
suit.!” As such, the inquiry in any
case is inherently factual, and not
readily susceptible to bright-line
rules. Nevertheless, from the trio
of Court of Appeals cases, it is
possible to identify certain key
considerations that may bear on
a finding of champerty under New
York law.

Does the sale involve a debt
instrument or a bare litigation
claim? The sale of a litigation
claim is a riskier proposition than
the sale of a debt instrument the
enforcement of which may involve
litigation. None of the three promi-
nent New York Court of Appeals
cases involved the sale of a naked
litigation claim. Thus, while those
cases each provide a degree of
comfort that the sale of a debt
instrument will not be champer-
tous so long as litigation is not the
primary (or sole) reason for the
transaction, they do not directly
address the sale or assignment
of a lawsuit.

Did the purchaser buy the
litigation claim for purposes
of pursuing a restructuring?
Because a sale generally will not be
champertous if it was motivated

by a purpose other than pursu-
ing litigation, it would appear
that the purchase of a litigation
claim for purposes of pursuing a
restructuring might not violate
the Judiciary Code. However, the
question has not been definitively
resolved, with the best evidence
that such a motive would insulate
the sale from attack coming from
a dissenting opinion in Justinian
Capital 1!

Does the sale involve multiple
assets, only one of which is a
litigation claim? As the “primary
purpose” test suggests, a sale is
far less likely to be considered
champertous if the purchaser
bought a package of related
assets, only one of which was a
potential litigation claim. Thus, for
instance, the Court of Appeals has
rejected a champerty defense in
circumstances where the plaintiff
had purchased its predecessor-in-
interest’s operating assets along
with a potential claims arising out
of those assets.!?

Does the sale qualify for the
§489 “safe harbor”? Judiciary
Code §489 contains a safe har-
bor, enacted in 2004, for sales of
“bonds, promissory notes, bills
of exchange and/or book debts ...
having an aggregate purchase
price of at least five hundred
thousand dollars.”!® This safe
harbor does not apply if the sale
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involves only a naked litigation
claim unattached to any debt
instrument. However, if a sale
involves both (1) notes purchased
for more than $500,000, and (2) a
related litigation claim, then the
safe harbor would extend to the
litigation claim as well.!* Impor-
tantly, Justinian Capital holds that
the §489(2) safe harbor cannot be
invoked if the “purchaser of notes
or other securities structures an
agreement to make payment of
the purchase price contingent
on a successful recovery in the
lawsuit.”1?

Does the sale involve a liti-
gation that has already been
commenced? Litigations that are
already in progress are arguably

While there are a number of
questions left unanswered by
the Justinian Capital’ opinion, the
case—together with the two
recent cases that preceded it—
provides important additional
guidance (and a note of caution)
to traders in litigation claims.

exempted from the champerty
law. Section 489, by its plain
terms, bars acquisitions of claims
“for the purpose of bringing an
action or proceeding thereon.”!6
Thus, at least one court has held
that “read strictly,” the statute
“extends only to the transfer of

claims prior to the institution
of any proceeding or action.”!?

In sum, while there are a num-
ber of questions left unanswered
by the Justinian Capital opinion,
the case—together with the two
recent cases that preceded it—
provides important additional
guidance (and a note of caution)
to traders in litigation claims.
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