
On March 25, 2015, the United States Supreme Court 
overturned the Fourth Circuit’s decision in Young v. United 
Parcel Service, Inc., No. 12-1226, and remanded the case 
to the Fourth Circuit for further consideration. As a result 
of the Court’s decision, pregnant women denied workplace 
accommodations that are granted to other categories of 
employees are more likely to succeed in legal claims against 
their employers.

Factual Background
In Young v. UPS, Peggy Young, a delivery driver for UPS, was 
advised by her doctors not to lift more than 20 pounds during 
her pregnancy. UPS policy required employees to be able to 
lift up to 70 pounds. Due to Young’s inability to fulfill this 
work requirement, as well as the fact that she had used all 
her available family and medical leave, UPS forced Young to 
take an extended, unpaid leave of absence. During this time, 
she lost her medical coverage. She gave birth in April 2007 
and resumed working at UPS thereafter. 

Young sued UPS, claiming she had been the victim of 
discrimination based on gender and disability under the 
American with Disabilities Act (the “ADA”) and the Pregnancy 
Discrimination Act (the “PDA”). Young was treated like other 
employees who were on leave because of a non-work-related 
illness or injury. However, she claimed she was discriminated 
against based on her pregnancy because light duty was made 
available to employees who were injured on the job, had 
disabilities, or lost their Department of Transportation driving 
certification, including those charged with drunk driving. 

UPS moved for summary judgment, arguing that Young could 
not show that UPS’s decision was based on her pregnancy 
or that she was treated differently than a similarly situated 
co-worker. UPS also argued that it had no obligation to offer 
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EEOC’s New Challenge to Language Commonly Used in 
Separation Agreements

In 2006, the Equal Employment Opportunity Commission 
(“EEOC”) entered into a consent decree with Eastman 
Kodak Company in which the agency agreed to specific 
language Eastman Kodak would use in separation 
agreements — language that became the standard for 
many employers — that allowed an employer to obtain 
a release of discrimination claims while maintaining the 
employee’s right to file a charge or cooperate with the 
EEOC or a similar governmental agency. Equal Employment 
Opportunity Commission v. Eastman Kodak Co., No. 06-cv-
6489 (W.D.N.Y. 2006). 

Fast-forward to 2014, when the EEOC filed two separate 
lawsuits alleging that the separation agreements at issue 
violated anti-discrimination laws by placing conditions on 
severance pay and other separation benefits and thus 
improperly interfered with the agency’s investigative 
mission. Although both cases were dismissed on technical 
grounds that did not reach the merits, they demonstrate 
that the EEOC is again focusing on this issue and will likely 
continue to seek to redefine the law.

In Equal Employment Opportunity Commission v. CVS 
Pharmacy, Inc., No. 1:14-cv-00863 (N.D. Ill. Feb. 7, 
2014), the EEOC claimed that the company’s standard 
separation agreement violated Title VII of the Civil Rights 
Act of 1964 because certain provisions impeded the 
employee’s right to file an administrative charge and 
cooperate in investigations with governmental agencies. 
The EEOC pointed to clauses regarding cooperation, non-
disparagement, non-disclosure of confidential information, 
a general release of claims (including pending actions) 
and the covenant not to sue. Although the case was 
dismissed because the agency failed to participate in 
conciliation procedures required by Title VII prior to filing 
the lawsuit, Judge John Darrah, of the Northern District 
of Illinois, noted in dicta that the agency had failed to 
show actual discrimination or retaliation, and that the 
carve-out provision allowing an employee to participate 
in and cooperate with administrative proceedings and/
or investigations included the right to file a charge. In 
addition, the court stated that if the agreement in fact 
had attempted to ban the filing of a charge, which it did 
not, then that provision would be unenforceable. 

In a second case, Equal Employment Opportunity 
Commission v. CollegeAmerica Denver Inc., No. 14-cv-

01232 (D. Colo. Apr. 30, 2014), the EEOC brought 
a suit to challenge CollegeAmerica’s separation 
agreement. The EEOC asserted that provisions of the 
agreement requiring a release of claims, cooperation 
with the company, and nondisparagement violated the 
Age Discrimination in Employment Act because those 
provisions allegedly impeded the rights of individuals to file 
charges of discrimination and participate in governmental 
investigations. In this case too, however, the EEOC suffered 
a setback when the claims regarding the separation 
agreement were dismissed due to (1) CollegeAmerica 
previously agreeing to not enforce the provision or interfere 
with the right to file a claim or participate in other charges 
of discrimination and (2) the agency’s failure to conciliate 
prior to filing the lawsuit. 

The main point employers should glean from these 
cases is that transparency is extremely important, as 
it appears the EEOC is not going to halt its attack on 
separation agreements. Employers must ensure that 
workers, especially rank and file employees, clearly 
understand that they maintain the right to participate 
in these governmental agency proceedings even after 
releasing claims. Separation agreements should have 
well-delineated sections preserving the employee’s right 
to file an anti-discrimination charge with federal, state or 
local agencies, and make clear that they are permitted 
to cooperate with such agencies. Yet it is important to 
remember that an employer can still condition separation 
payments upon the employee’s waiver of the right to file 
or pursue private litigation in court and the right to recover 
monetary payment based on a claim filed with the EEOC.

However, the EEOC appears to take the position that 
employers violate Title VII if they include confidentiality 
provisions in settlement agreements prohibiting employees 
or former employees from discussing the allegations 
that formed the basis of a discrimination charge. Many 
employers are not willing to conform to this view, given 
the general desire for confidentiality regarding settled 
disputes, and we are aware of no court decisions that 
have upheld the EEOC’s position. At this time, the law in 
this area is unsettled, and further legal developments are 
necessary to clarify the appropriate course of action. n
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You Won’t Shed Pounds, but These Resolutions Will 
Help Employers Avoid Liability

While resolutions to swear off sugar or thrust yourself into 
a new exercise regimen may have fallen by the wayside by 
now, there is still time to reduce risk in 2015 by putting 
the following ten items on the top of your resolution list.

1.  Review your pre-hire forms and processes. Don’t rely 
on the same on-boarding forms and processes that 
you always have; laws and jurisprudence concerning 
background checks and confidentiality are continually  
changing. Review these forms and processes and 
ensure that they comply with local and federal law.

2.  Revise your policies and ensure compliance with new 
and changing laws. Don’t assume you know what is in 
your handbook. Frequently, when employers review their 
policies, they find that they are not accurate reflections 
of their practices. A reliable handbook is important 
because employees consult the handbook, and in 
litigation it is assumed that the policies are correct 
reflections of an employer’s practices. When conducting 
a review, consider whether certain employment disputes 
that have arisen in recent years could have been avoided 
with more robust policies. Additionally, now that local 
laws such as the New York City Earned Sick Time Act 
and the New York City Pregnant Workers Fairness Act 
are in effect, employers need to update their relevant 
policies. If you have not updated your handbook in the 
past two years, it is out of date.

3.  Determine whether a social media policy is right 
for you. Social media policies are all the rage among 
employers that seek to prevent leaks of confidential 
information and reputational damage, but these policies 
need to be carefully crafted. The Equal Employment 
Opportunity Commission and the National Labor 
Relations Board are scrutinizing such policies and 
employment actions taken under such policies. 

4.  Draft or revise job descriptions. Accurate and detailed 
job descriptions put employees and managers on 
notice of expectations and are critical to the defense 
of disability claims or requests for accommodation. 

5.  Audit exempt employee classifications. While an 
employer may have intended that a role be exempt, 
in practice the role may lack the characteristics that 
confer exempt status. Conducting such an audit 

can be a time-consuming process, but is worth the 
investment to avoid the significant expense associated 
with misclassification, particularly given the six-year 
statute of limitations in New York and the availability 
of double damages.

6.  Assess your performance assessments. Most 
employers have a performance appraisal process, but 
the process is only as good as the feedback provided. 
Train your managers to write constructive and honest 
reviews of employees, which helps ensure employees 
receive feedback and poor performance is documented 
in the event that disciplinary action needs to be taken. 
Assessment forms that contain too many questions can 
be as useless as forms that contain too few.

7.  Train your managers regarding human resource 
policies and issues. Poor manager awareness and 
training causes or fails to prevent the majority of 
employment-related litigations. Managers should be 
trained and receive refresher trainings on all aspects 
of an employer’s policies and the law, including respect 
in the workplace, use of the human resources function, 
effective management strategies, and performance 
appraisals. (See No. 6).

8.  Train employees who interview candidates. 
Meaningful training for interviewers not only improves 
your recruitment process, but prevents pitfalls. 
Interviewers should be trained regarding discussion 
topics and questions that are inappropriate and how to 
recognize and avoid personal biases in their evaluation 
of candidates. 

9.  Analyze whether restrictive covenants are right for 
you. Many employers have never considered requiring 
employees to sign restrictive covenants, while others 
have never considered going without. We recommend 
assessing (a) whether you should have a restrictive 
covenant agreement, (b) whether your current restrictive 
covenant agreement is enforceable, (c) whether your 
practices are within industry norms, and (d) which 
employees should be bound by a restrictive covenant. 
All employers should have provisions requiring 
employees to maintain the confidentiality of proprietary 
information.
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Supreme Court Decides Pregnancy Accommodation 
Case, Overturning Portion of EEOC Guidance
continued from page 1

Young accommodations under the ADA because Young’s 
pregnancy did not constitute a disability.

The crux of the issue was defining the correct comparator: 
Are pregnant women entitled to the same accommodations 
as employees covered by the ADA? Or can they be offered 
lesser accommodations provided to individuals who have 
a non-disabling, non-work-related illness or injury?

Supreme Court’s Holding
The Court held that an individual pregnant worker who 
seeks to show disparate treatment through indirect 
evidence may do so through the application of the 
McDonnell Douglas burden-shifting framework. However, 
the Court rejected the arguments made by both parties 
regarding the application of the second clause of the PDA, 
which provides: 

[W]omen affected by pregnancy, childbirth, or related 
medical conditions shall be treated the same for all 
employment-related purposes . . . as other persons 
not so affected but similar in their ability or inability 
to work. . . .

Young claimed that as long as “an employer accommodates 
only a subset of workers with disabling conditions,” 
“pregnant workers who are similar in the ability to work 
[must] receive the same treatment even if still other 
nonpregnant workers do not receive accommodations.” 
The Court rejected her position, explaining that Congress 
did not intend to grant pregnant workers an unconditional 
“most favored nation” status, such that employers that 
provide accommodations to one or two employees must 
provide similar accommodations to all pregnant workers 
regardless of any other criteria. The Court also rejected the 
EEOC’s position, as expressed in guidance promulgated 
in July 2014 — after the Court had granted certiorari in 
the case — that would have supported Young’s position.

But the Court also was not persuaded by UPS’s claim 
that the second clause simply defines sex discrimination 
to include pregnancy discrimination, because the first 
clause — which provides that Title VII’s “ter[m] ‘because 
of sex’ . . . include[s] . . . because of or on the basis of 
pregnancy, childbirth, or related medical conditions” — 
already accomplishes that objective, and thus UPS’s 

interpretation would render the first clause superfluous. In 
the Court’s view, UPS’s argument would entail eviscerating 
the PDA and ignoring its fundamental underlying intent.

Under the Court’s ruling, to demonstrate disparate 
treatment, the pregnant employee must show she was 
subjected to intentional discrimination. To make this 
showing, the employee must demonstrate that her 
employer’s policies impose a “significant burden” on 
pregnant workers, and that the employer has not raised 
a “sufficiently strong” reason to justify that burden. An 
employee may show that a significant burden exists by 

providing evidence that the employer accommodates 
a large percentage of non-pregnant workers without 
accommodating a large percentage of pregnant 
employees. Thus, policies that provide accommodations 
or light duty to some employees, but not pregnant women, 
will likely be considered to impose a significant burden 
on pregnant workers. 

The Court explained that the employer’s reason “normally 
cannot consist simply of a claim that it is more expensive 
or less convenient to add pregnant women to the category 
of those” accommodated by the employer. While the Court 
did not explain what justifications are strong enough, 
a defense by the employer based on cost or difficulty 
is unlikely to prevail. Indeed, as Justice Breyer asked,  
“[W]hy, when the employer accommodated so many, could 
it not accommodate pregnant women as well?”

Impact of Court’s Decision
Employers can ensure that they are in compliance with 
laws relating to pregnant employees by:

Congress did not intend to grant 
pregnant workers an unconditional 
“most favored nation” status, such that 
employers that provide accommodations 
to one or two employees must provide 
similar accommodations to all pregnant 
workers regardless of any other criteria. 
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  Understanding that many state and local laws provide 
additional safeguards for pregnant women, including 
the relief sought by Young;

  Reviewing accommodation, leave, scheduling, and 
attendance policies to make sure pregnant workers 
are not disfavored;

  Considering amending current policies to include 
accommodations based on pregnancy, childbirth, or 
related medical conditions, such as breast-feeding;

  Making sure that light duty policies that apply to 
some categories of workers also apply to pregnant 
employees; and

  Training supervisors regarding the law and how 
to respond to a pregnant employee’s need for 
accommodation. 

Impact on the EEOC Guidance
While the Supreme Court’s decision in Young effectively 
overturned a portion of the EEOC’s Guidance, the balance 
was unaffected. The Guidance includes a long list of best 
practices, including the following:

  Leave related to pregnancy, childbirth, or related 
conditions can be limited to women affected by those 
conditions. Parental leave must be provided to similarly 
situated men and women on the same terms.

  Employers should review workplace policies that limit 
employee flexibility, such as fixed hours of work and 
mandatory overtime, to ensure that they are necessary 
for business operations.

  Employers should ensure that employees who are on 
leaves of absence due to pregnancy, childbirth, or 
related medical conditions have access to training, if 
desired, while out of the workplace.

  Employers should review any light duty policies to 
ensure that the policies are structured to provide 
pregnant employees with access to light duty equal 
to that provided to people with similar limitations on 
their ability to work.

  Employers should, where feasible, temporarily reassign 
job duties that employees are unable to perform 
because of pregnancy or related medical conditions.

  Employers should have a process in place to 
expeditiously consider reasonable accommodation 
requests made by employees with pregnancy-related 
disabilities, and for granting accommodations where 
appropriate.

  Employers should state explicitly in any written 
reasonable accommodation policy that reasonable 
accommodations may be available to individuals with 
temporary impairments, including impairments related 
to pregnancy. 

  Employers should ensure that anyone designated 
to handle requests for reasonable accommodations 
understands that the definit ion of the term 
“disability” is broad and that employees requesting 
accommodations, including employees with pregnancy-
related impairments, should not be required to submit 
more than reasonable documentation to establish that 
they have covered disabilities. 

For companies with employees in New York City, the 
Supreme Court’s decision in Young will have little practical 
impact as New York City has already enacted a pregnancy 
accommodation law that parallels the EEOC’s Guidance. 
While New York State does not provide similar protections, 
several other states have enacted comparable pregnancy 
accommodation provisions. n

You Won’t Shed Pounds, but 
These Resolutions Will Help 
Employers Avoid Liability
continued from page 3

10.  Determine the advisability of compelling arbitration 
of employment matters and review your standard 
arbitration provision. While arbitration is often a 
faster and less expensive method for litigating an 
employment claim, it may not be appropriate for your 
industry and/or employees. Furthermore, the forum 
you select for arbitration is important in determining 
the expense and speed with which a matter will be 
arbitrated. If an employer has an existing arbitration 
provision, it should be reviewed to ensure the inclusion 
of statutory claims. n
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Whistleblower Claims Under SOX and Dodd-Frank: 
Recent Developments

Section 806 of the Sarbanes-Oxley Act (“SOX”) and Section 
922 of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (“Dodd-Frank”) both extend whistleblower 
protection to certain individuals who report conduct they 
reasonably believe constitutes a violation of federal law 
relating to financial, securities, or shareholder fraud. 
Dodd-Frank also required the Securities and Exchange 
Commission (“SEC”) to implement a new whistleblower 
program — the so-called “bounty” program — that pays 
awards to whistleblowers who provide the SEC with 
information about violations of securities laws that lead 
to a successful enforcement action resulting in monetary 
sanctions exceeding $1 million. 

As described in more detail below, the SEC recently 
announced that it would make a massive award to a 
foreign tipster pursuant to its whistleblower program. In 
addition, the SEC filed its first-ever enforcement action 
under Dodd-Frank. Moreover, a number of recent federal 
court decisions have addressed the extraterritorial reach 
of Dodd-Frank, as well as the definition of “whistleblower.” 
Finally, other recent decisions address the standard for 
establishing “protected activity” under SOX, the burdens 
of proof applicable to SOX, and whether disclosure of 
the identity of a whistleblower could constitute adverse 
action under SOX.

Definition of “Whistleblower” Under Dodd-Frank
On December 5, 2014, Judge Gregory Woods held in 
Berman v. Neo@Ogilvy, No. 14-cv-523- GWN-SN, 2014 
WL 6860583 (S.D.N.Y. Dec. 5, 2014) that an employee 
who complains internally about securities law violations 
is not considered a “whistleblower” under the Dodd-Frank 
anti-retaliation provision because that statute protects 
only individuals who report violations to the SEC. The court 
noted that, despite “clear statutory language,” a number 
of district courts, including courts within the Southern 
District of New York, have crafted a “narrow exception” to 
Dodd-Frank’s definition of a whistleblower. Judge Woods, 
however, stated his disagreement with such decisions 
and adopted the rationale used by the Fifth Circuit in 
Asadi v. G.E. Energy (USA), L.L.C., 702 F.3d 620 (5th 
Cir. 2013), the only Circuit Court decision to address 
the definition of “whistleblower” under Dodd-Frank: “[I]n 
Asadi the Fifth Circuit held that ‘the plain language of the 
Dodd-Frank whistleblower protection provision creates a 

private cause of action only for individuals who provide 
information relating to a violation of the securities laws to 
the SEC.’” The court dismissed the Dodd-Frank claim on 
the grounds that the plaintiff did not provide information 
to the SEC and therefore did not qualify as a whistleblower 
under the Act.

The contrary conclusion was reached by a Nebraska 
district court in May 2014. In Bussing v. COR Clearing, LLC, 
20 F. Supp. 3d 719 (D. Neb. 2014), the court held that the 
federal whistleblower protection under Dodd-Frank applies 
to tipsters who report alleged violations internally, and 
there is no requirement that a complaint be made to the 

SEC. The judge decided that although the bounty provision 
of Dodd-Frank defines a whistleblower as someone who 
reports illegal activity to the SEC, the retaliation provision 
of Dodd-Frank should apply to all tipsters, even those 
who report illegal activity only to the company, reasoning 
that “[t]his interpretation gives effect to the full range of 
disclosures protected by the anti-retaliation provision, 
while reserving rewards under the bounty program for 
whistleblowers who report to the SEC.”

While the Fifth Circuit’s decision in Asadi conflicts directly 
with Bussing and other district court decisions, the 
Supreme Court may await further circuit court decisions 
before taking up the question as to whether individuals 
who report internally (without going to the SEC) can be 
protected under Dodd-Frank. 

Second Circuit Rules That Dodd-Frank 
Whistleblower Protections Do Not Apply 
Extraterritorially
The Second Circuit ruled in Liu v. Siemans A.G., 763 F.3d 
175 (2d Cir. 2014), that Dodd-Frank’s anti-retaliation 

“[I]n Asadi the Fifth Circuit held that 
‘the plain language of the Dodd-Frank 
whistleblower protection provision 
creates a private cause of action only 
for individuals who provide information 
relating to a violation of the securities 
laws to the SEC.’” 

6 Kramer Levin Naftalis & Frankel LLP

continued on next page



provisions do not apply to conduct abroad. The court 
affirmed dismissal of a suit brought by a former employee 
of a Siemans subsidiary in China who claimed he was 
fired after reporting potential corruption. Significantly, the 
plaintiff had not alleged that any of the events related to 
his termination occurred within the United States. “There 
is no indication Congress intended the whistleblower 
protection provision to have extraterritorial application,” 
wrote the court.

SEC Announces $30 Million-Plus Whistleblower 
Award  
In September 2014, the SEC announced that it would 
make an award of more than $30 million to a foreign 
whistleblower who provided “key original information” 
that led to a successful enforcement action by the 
SEC. Although the whistleblower is a foreign resident, 
the SEC stated that “there is a sufficient U.S. territorial 
nexus whenever a claimant’s information leads to the 
successful enforcement of a covered action brought in 
the United States, concerning violations of U.S. securities 
laws.” The award will be the largest to date under the 
SEC’s whistleblower program. The SEC noted that it does 
not regard the decision in Liu v. Siemans (discussed just 
above) as controlling with respect to the bounty program 
because Dodd-Frank’s bounty provisions “have a different 
Congressional focus than the anti-retaliation provisions.” 
While the SEC has issued awards to more than a dozen 
whistleblowers since the inception of its bounty program in 
2012, this latest award is more than double the previous 
highest award of $14 million. 

SEC Prosecutes Whistleblower Retaliation Claim 
for First Time  
In June 2014, the SEC brought its first administrative 
action under the anti-retaliation provision of Dodd-Frank. 
In In re Paradigm Capital Mgmt, Inc., Case No. 3-15930, 
Exchange Act Release No. 72393 (June 16, 2014), the 
SEC alleged that a hedge fund stripped the company’s 
head trader of his title and authority for reporting improper 
transactions between the firm and an affiliated broker-
dealer. The firm ultimately agreed to pay $2.2 million to 
settle the SEC’s charges and the related trading violations 
without admitting wrongdoing. The action is a reminder to 
employers that in enacting its whistleblower program, the 

SEC gave itself the power to bring enforcement actions 
against employers based upon alleged retaliation against 
employees who report potentially illegal activity to the SEC.

Second Circuit Rejects “Definitively and 
Specifically” Standard for Protected Activity Under 
SOX but Upholds Dismissal of SOX Complaint  
On August 8, 2014, the Second Circuit rejected the strict 
standard previously used by lower courts in the Circuit, 
which examines whether the employee’s protected 
communications “definitively and specifically” relate to one 
of the categories of securities laws violations enumerated 
in SOX. In Nielsen v. AECOM Tech. Corp., 762 F.3d 214 
(2d Cir. 2014), the court held that the standard adopted 
by the Department of Labor’s Administrative Review Board 
(the “ARB”), which focuses instead on whether the plaintiff 
“reasonably believed” that the conduct he/she reported 
constitutes a violation of one or more of the categories of 
laws set forth in SOX, is persuasive and more closely aligns 
with the text of the statute. However, the court upheld 
the district court’s dismissal of the suit, concluding that 
the plaintiff’s complaints — that an employee was signing 
off on fire safety designs without proper review — were 
“trivial” and “simply too tenuous” in relation to any alleged 

shareholder fraud. Thus, the court concluded that the 
plaintiff failed to plausibly allege that he had an objectively 
reasonable belief that shareholder fraud existed.

ARB Decision Clarifies Burdens of Proof Applicable 
to SOX Whistleblower Claims  
The ARB recently issued a decision that addresses in 
detail how DOL investigators and ALJs should apply the 
burdens of proof required under SOX. The decision, 
Fordham v. Fannie Mae, No. 12-061 (ARB Oct. 9, 2014), 
focused on one of the elements of a whistleblower’s 
prima facie burden — the requirement to prove that 
the protected activity was a “contributing factor” in the 
employer’s adverse decision, which must be shown by a 

continued on page 11
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In two recent opinions, New York courts have refused to 
“blue pencil” — or edit and correct — overbroad restrictive 
covenants to make them enforceable. Thus, it is now 
more important than ever for employers to carefully 
craft restrictive covenants that fall squarely within the 
requirements of BDO Seidman v. Hirshberg, 93 N.Y.2d 
382, 389 (1999). 

In February 2014, the Appellate Division refused to 
enforce an overbroad non-solicitation agreement 
against an employee who provided actuarial analysis to 
insurance intermediaries. Brown & Brown, Inc. v. Johnson, 
115 A.D.3d 162 (4th Dept. 2014). The defendant had 
been asked by Brown & Brown to sign a non-solicitation 

provision on her first day of work. The restriction prohibited 
the defendant from soliciting, either directly or indirectly, 
“any insurance or bond business of any kind or character 
from any person, firm, corporation, or other entity that 
is a customer or account of the New York offices of the 
Company” for two years after termination. The covenant 
did not distinguish between clients with which defendant 
acquired relationships during her employment with Brown 
& Brown and those she had not.

The court rejected Brown & Brown’s request that the 
court blue pencil the covenant and enforce a narrower 
restriction. The court reasoned, quoting BDO Seidman, 
that courts should partially enforce overbroad covenants 
only where “the employer demonstrates an absence of 
overreaching, coercive use of bargaining power, or other 
anti-competitive misconduct, but has in good faith sought 
to protect a legitimate business interest, consistent with 
reasonable standards of fair dealing.” Here, the defendant 
was asked to sign the restrictive covenant on her first day 
of work, after she had resigned from her previous position. 
Brown & Brown had made no showing that, in exchange for 
signing the agreement, the defendant received any benefit 
from the plaintiff beyond her continued employment. 

Moreover, given that more than a decade had passed 
since the BDO Seidman decision, Brown & Brown should 
have known the requirements for drafting an enforceable 
restrictive covenant. 

The court also rejected Brown & Brown’s argument that the 
agreement allowed the court to blue pencil an overbroad 
restrictive covenant. The agreement provided that “the 
parties agree that such court shall be authorized to modify 
such covenants so as to render . . . [them] valid and 
enforceable to the maximum extent possible.” But the 
court ruled that “allowing a former employer the benefit of 
partial enforcement of overly broad restrictive covenants 
simply because the applicable agreement contemplated 
partial enforcement would eliminate consideration of the 
factors set forth by the Court of Appeals in BDO Seidman.” 
Quoting BDO Seidman, the court concluded that to do 
so would enhance the risk that “employers will use their 
superior bargaining position to impose unreasonable anti-
competitive restrictions, uninhibited by the risk that a court 
will void the entire agreement, leaving the employee free 
of any restraint.” The court pointedly commented that the 
fact that the agreement contemplated partial enforcement 
demonstrates that Brown & Brown knew that the covenant 
was overbroad at the time of the agreement. 

A few months later, in Veramark Technologies v. Bouk, 10 
F. Supp. 3d 395 (W.D.N.Y. 2014), the United States District 
Court for the Western District of New York refused to blue 
pencil a covenant not to compete. The case involved a non-
compete prohibiting the former employee from “directly 
or indirectly performing services for any enterprise that 
engages in competition with the business conducted by 
Veramark or its affiliates.” The court rejected Veramark’s 
argument that it needed this worldwide non-compete to 
protect “customer goodwill” because the restriction was 
not targeted to protect customer goodwill. Finding that the 
non-compete was “overreaching and coercive” on its face, 
the court refused to partially enforce the covenant because 
Veramark should have been aware of the standard set 
forth in BDO Seidman. The court also found that a non-
solicitation provision adequately protected Veramark. 
Thus, while the court refused to blue pencil the overly 
broad non-compete, it severed and enforced the remaining 
restrictive covenants. 

New York Courts Refuse to Blue Pencil Overbroad 
Restrictive Covenants

8 Kramer Levin Naftalis & Frankel LLP

Given that more than a decade had 
passed since the BDO Seidman 
decision, Brown & Brown should have 
known the requirements for drafting an 
enforceable restrictive covenant.

continued on page 11
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Employers may experience increased difficulty obtaining 
dismissal of disability discrimination claims on summary 
judgment as courts apply greater scrutiny to employers’ 
decisions to deny employees’ requested accommodations. 
Accordingly, employers are encouraged to focus their 
attention on proactively identifying the “essential 
functions” of specific positions and reexamining 
the “interactive process” by which they evaluate 
accommodation requests in order to avoid and defend 
against future claims brought under the Americans with 
Disabilities Act (“ADA”), the New York State Human Rights 
Law (“NYSHRL”), and the New York City Human Rights 
Law (“NYCHRL”). 

Traditionally, New York state and federal courts have 
accorded deference to an employer’s business judgment 
as to what functions of an employee’s position are 
“essential” — that is, those functions an employee 
must be able to perform, with or without a reasonable 
accommodation, in order to state a claim. 42 U.S.C. § 
12111(8), 12112; N.Y. Exec. Law § 292(21). Recent 
decisions, however, suggest that courts are beginning to 
curtail this deference. 

New York courts appear to be applying greater scrutiny 
in analyzing the extent to which an employer engages 
with an employee in an “interactive process,” which is 
required once an employee requests an accommodation. 

In Jacobsen v. New York City Health & Hospitals Corp., 
22 N.Y.3d 824, 836 (2014), the New York Court of 
Appeals went so far as to hold that summary judgment 
is precluded under the NYCHRL unless an employer can 

show that it “engaged in a good faith interactive process 
that assesse[d] the needs of the disabled individual and 
the reasonableness of the [accommodation] requested.” 
The implications of Jacobsen are potentially far-reaching 
and may result in fewer dismissals of reasonable 
accommodation claims, prolonging the time and expense 
associated with litigation.  

Employers are encouraged to take the following steps 
to avoid and defend against disability discrimination 
claims and increase the likelihood of having such claims 
dismissed at the summary judgment stage:  

  Evaluate Your Process. Revisit the process by which 
requests for accommodations are reviewed and, if 
not already in place, implement a formal process for 
considering accommodations. Be sure to consider 
both the needs of the individual employee and the 
reasonableness of the accommodation requested.  

  Document the Process in Writing. Document the 
steps taken during the interactive process and the 
ultimate outcome in writing; this documentation 
should demonstrate that the employer considered 
both the employee’s individualized needs and the 
reasonableness of the request and provide the 
rationale for granting or denying the accommodation. 
Communicate this information in writing to the 
employee requesting the accommodation. 

  Update Job Descriptions and Employment Policies 
to Reflect Essential Job Functions. Courts look to job 
descriptions as a non-dispositive but relevant evidence 
of the essential functions of an employee’s job. 
Employers should consider updating job descriptions 
and employment policies to clearly identify essential 
job functions and to reflect the rationale behind the 
identification of such functions as essential.  

  Consider Non-Traditional Accommodations, Such 
as Telecommuting. Employers are encouraged not 
to summarily deny requests for telecommuting or 
other unconventional accommodations, but rather to 
evaluate such requests in the context of an individual’s 
needs and specific job functions, and engage in a well-
documented interactive process prior to granting or 
denying such a request. n

Employment Law Update

Recent Rulings Suggest Challenges to Obtaining 
Summary Judgment in Reasonable Accommodation Cases 

The New York Court of Appeals held 
that summary judgment is precluded 
under the NYCHRL unless an employer 
can show that it “engaged in a good 
faith interactive process that assesse[d] 
the needs of the disabled individual 
and the reasonableness of the 
[accommodation] requested.”



Two recent United States Court of Appeals cases highlight 
the importance of articulating and clearly documenting the 
reasons for employment decisions. Failing to do so can 
severely undermine the employer’s credibility in asserting 
that that the proffered reason for the employment decision — 
whether it be failure-to-hire or termination — was not 
pretextual and may help an employee demonstrate that 
unlawful discrimination or retaliation was the real reason 
for the decision. 

Sixth Circuit Found Shifting Reasons for Termination 
Sufficient to Preclude Summary Judgment
In Pierson v. Quad/Graphics Printing Corp., 749 F.3d 
530 (6th Cir. 2014), the Sixth Circuit reversed the District 
Court’s grant of summary judgment dismissing plaintiff’s 
age discrimination claim, finding that there was a “genuine 
factual dispute regarding whether [Plaintiff] Pierson’s 
position was eliminated or whether he was replaced by 
a younger individual.” James Pierson was a sixty-two year 
old facility manager of a plant in Dickson, Tennessee who 
was terminated as part of a company-wide reduction in 
force. The court found that there was sufficient evidence to 
lead a reasonable jury to conclude that Pierson’s position 
was not eliminated but, rather, that he was replaced by a 
younger worker. As such, Pierson could prove prima facie 
discrimination, clearing the way for him to show that the 
employer’s proffered reason for terminating him — that the 
company was responding to troubling economic conditions 
by instituting a company-wide reduction in force — was a 
pretext for age discrimination.

Pierson’s supervisor, Carl Lentz, maintained that he 
selected Pierson for termination based on his determination 
that Pierson’s position could be eliminated. The day before 
Lentz informed Pierson of his termination, Lentz told 
Human Resources that the decision to terminate Pierson 
was due, at least in part, to Pierson’s failure to be a “team 
player,” yet Pierson’s alleged performance issues were 
not mentioned at the termination meeting. When Pierson 
sought to appeal his termination, he was told that his 
termination was based on performance. The court held: 

Although it is possible that Lentz had Pierson’s 
allegedly poor teamwork in mind when he initially 
selected him for termination, and that both reasons 
played a role in Pierson’s discharge, a reasonable jury 
could conclude that Lentz shifted the reasons for his 

decision over time. Such shifting justifications raise 
an inference that the proffered reasons are false and 
are pretext for discrimination.

The court determined that Pierson’s supervisor’s “shifting 
justifications for terminating him” were sufficient evidence of 
pretext to create a genuine issue of material fact for a jury.

Second Circuit Found Comments About Failure to 
“Fit In” Sufficient to Withstand Summary Judgment
The plaintiff in Abrams v. Department of Public Safety, 
764 F.3d 244 (2d Cir. 2014), brought Title VII race 
discrimination and retaliation claims (as well as a Section 
1983 discrimination claim) that were dismissed on 
summary judgment by the District Court. The Second Circuit 
vacated the lower court’s ruling on the discrimination 

claims, finding that there was a reasonable question 
of fact for a jury as to whether statements that another 
applicant would “fit in better” and similar remarks were 
in fact statements about race.

Frederick Abrams was one of three African-American 
detectives in the major crimes unit of the Connecticut 
Department of Public Safety. Homicides, however, were 
handled by a highly selective unit within major crimes 
known as the Van. Abrams expressed interest in joining 
the Van multiple times (he was the only African-American 
detective to do so, and all members of the unit were 
white), and when a position became available in 2007, 
his supervisor personally recommended Abrams to the 
selection committee. The selection official, however, found 
another applicant “to be a ‘better fit’ for the Van than 
Abrams.” Similar comments about Abrams not fitting in 
were made on at least one occasion during a selection 
process for an earlier opening in the Van. 

The court found that “the phrasing ‘better fit’ or ‘fitting in’ 
just might have been about race; and when construing the 
facts in a light most favorable to [Abrams], those phrases, 
even when isolated, could be enough to create a reasonable 
question of fact for a jury” that the proffered reasons for 
Abrams’ non-selection were pretextual. Moreover, the 

Consistency Is Key — Shifting Reasons, or No Reasons, 
for Employment Decisions Can Lead to Liability

10 Kramer Levin Naftalis & Frankel LLP

continued on next page

Shifting justifications raise an inference 
that the proffered reasons are false and 
are pretext for discrimination.
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court noted that the proffered, non-discriminatory reasons 
for not selecting Abrams for the Van were questionable. 
The Department of Safety cited poor reviews of Abrams’ 
writing and his lack of college education; but the poor 
reviews came mainly from years earlier and it had been 
documented that he had greatly improved, and more than 
a third of the persons selected for the Van between 2004 
and 2009 (the time period relevant to Abrams’ claims) did 
not have a college degree.

Conclusion
These cases show the costly effect of an employer’s 
failure to articulate clear and consistent reasons for an 
adverse employment decision. The “fit” comments made 
by the selection official in Abrams very well could have 
been completely innocuous; similarly, in Pierson, it makes 
sense that an employer would consider for termination in 
a reduction-in-force an employee who has performance 
issues. Without the benefit of consistently documenting the 
real, non-discriminatory reasons for employment decisions, 
employers can be forced to rely on ambiguous, subjective, 
or inconsistent statements, significantly undercutting their 
defense to discrimination claims and their ability to obtain 
summary judgment. n

Employment Law Update

Whistleblower Claims Under 
SOX and Dodd-Frank: Recent 
Developments
continued from page 7

preponderance of the evidence. The principal holding 
of the decision addresses the treatment of evidence 
supporting the employer’s affirmative defense that it 
would have taken the same action against the employee 
even if the employee had not engaged in protected 
activity under SOX, which the employer must prove by 
“clear and convincing” evidence. The ARB held that 
the ALJ improperly weighed evidence offered by the 
employer in support of its affirmative defense against 
the complainant’s causation evidence as to how the SOX-
protected activity was a contributing factor in the adverse 
treatment. According to the ARB, weighing the evidence 
in this way impermissibly resulted in application of the 
lower preponderance of the evidence standard that is 
applicable only to the complainant’s proof, rather than 
applying the more onerous clear and convincing evidence 
standard required to be applied to the employer’s 
evidence. 

Fifth Circuit Rules That Disclosure of a 
Whistleblower’s Identity May Constitute 
Adverse Action  
In Halliburton, Inc. v. Administrative Review Board, 
771 F.3d 254 (5th Cir. 2014), the Fifth Circuit affirmed 
the ARB’s decision that disclosing the identity of a 
whistleblower could constitute an adverse action under 
SOX. The court stated that when a whistleblower’s 
identity is disclosed, “the boss could be read as sending 
a warning, granting his implied imprimatur to differential 
treatment of the employee, or otherwise expressing a 
sort of discontent from on high.” Notably, the court ruled 
that a whistleblower need not show that the employer’s 
adverse action was motivated by retaliation.  n

When drafting restrictive covenants, employers should 
carefully consider whether a restrictive covenant is 
reasonable under the standard articulated by the Court 
of Appeals in BDO Seidman, particularly whether the 
restrictive covenant is no greater than is required to 
protect a legitimate interest of the employer and whether 
it imposes an undue hardship on the employee. The 
employer should consider restrictive covenants on a 
case-by-case basis to ensure that they are reasonable 
in time and area and narrowly tailored to the specific 
circumstances of the employee. Given the decision in 
Veramark, employers are advised to draft each restrictive 
covenant as a stand-alone provision and include language 
specifically authorizing a court to sever any provision found 
to be overbroad. n

New York Courts Refuse 
to Blue Pencil Overbroad 
Restrictive Covenants
continued from page 8



The National Labor Relations Board (the “NLRB” or the 
“Board”) has continued to look outside of unionized 
workplaces to address potential violations of Section 7 of 
the National Labor Relations Act (the “NLRA”), which sets 
forth the right of employees to “engage in . . . concerted 
activities for the purpose of collective bargaining or other 
mutual aid or protection.” We highlight below several of the 
agency’s latest pronouncements, as they provide a window 
of understanding into the NLRB’s enforcement activities.

Second Circuit to Address the NLRA and Social Media
At this point, it is no surprise that employees may use 
social media to engage in protected Section 7 activity. 
In Triple Play Sports Bar and Grille, Case 34-CA-012915 
and 012926, 361 NLRB 31 (Aug. 22, 2014), the Board 
held that “likes” on a Facebook post can be protected 
speech if the post concerns labor practices. However, the 
employer argued that the employees lost protection under 
the Act when their Facebook “likes” adopted defamatory 
and disparaging comments regarding the employer. The 
Board explained that Section 7 rights exercised off-duty 
and off-site are balanced against the employer’s interest 
in preventing the disparagement of its products or services 
and protecting its reputation from defamation (following 
the standard articulated in NLRB v. Electrical Workers 
Local 1229, 346 U.S. 464 (1953), also known as the 
Jefferson Standard). Because the Triple Play employees 
were not disparaging the employer’s products or services 
and the wage error they were discussing had in fact 
occurred, the NLRB found that the balance fell in favor 
of the employees’ Section 7 rights. Triple Play has filed 
an appeal with the Second Circuit in what likely will be 
the first federal court decision addressing the NLRA in 
the context of social media activity.

There Is a Limit to Protected Activity on Facebook
Testing the outer boundaries of what constitutes Section 
7 activity, the NLRB ruled in favor of an employer in 
Richmond District Neighborhood Center, Case 20-CA-
09174, 3361 NLRB 74 (Oct. 28, 2014), where employees 
had clearly engaged in concerted insubordination. The 
two employees were activity leaders at a teen after-school 
program. In Facebook posts on one employee’s page that 
were laden with profanity, the employees described their 

plans to execute activities without the requisite permission, 
subvert rules, undermine management, disregard their 
duties, and endanger the future of the program. The NLRB 
found that the employees’ conduct crossed the line:  

We find the pervasive advocacy of insubordination in 
the Facebook posts, comprised of numerous detailed 
descriptions of specific insubordinate acts, constituted 
conduct objectively so egregious as to lose the Act’s protection 
and render [the employees] unfit for further service.

The Board explained that the employees’ comments could 
not be explained away as jokes or hyperbole, and the 
employer had a reasonable expectation that the employees 
would execute their plans, adding that the employer “was 
not obliged to wait for the employees to follow through 
on the misconduct they advocated.”

Time to Review Media Policies
While explored in a union context and discussed in an 
opinion addressing other alleged union-related violations, a 
San Francisco ALJ’s recent opinion regarding an employer’s 
news media policy should give employers in non-unionized 
workplaces pause. In Phillips 66 and United Steel, Paper 
and Forestry et al., Cases 31-CA-085243 and 096709, 
the employer’s news media policy prohibited employees 
from providing news media with information concerning 
the company’s “operations” and stated that it is “against 
company policy for anyone but an authorized company 
spokespersons [sic] to speak to the news media.” The 
ALJ found that employees would reasonably interpret 
the policy as forbidding them from discussing the terms 
and conditions of their employment. Because the term 
“operations” is so broad and there was no clarification 
regarding the employer’s intent to limit communications 
made on behalf of the company, the ALJ ruled that the 
employer’s policy violated the NLRA. 

In light of this decision, and in connection with many of the 
NLRB’s past decisions concerning social media policies, 
employers should review any media communications 
policies to ensure that they do not run afoul of the NLRA. 
However, employers can take some solace in the fact that 
the courts are more receptive than the NLRB to employers’ 
arguments concerning social media and Section 7 rights. n

“Like” It or Not, the NLRB’s Latest Section 7 Decisions 
and Statements Offer Further Concerns for Employers
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