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“Per Plan” or “Per Debtor”?
Transwest Reignites the § 1129(a)(10) Debate

As a matter of first impression among circuit 
courts, the U.S. Court of Appeals for the 
Ninth Circuit recently held in Transwest that 

11 U.S.C. § 1129 (a) (10) should be interpreted on a 
“per-plan” basis, meaning that only one impaired 
accepting class at one debtor is required for a multi-
debtor joint chapter 11 plan.2 In adopting the “per-
plan” interpretation, the Ninth Circuit dismissed 
the alternative “per-debtor” interpretation of 
§ 1129 (a) (10), which requires an impaired accepting 
class at every debtor participating in a multi-debtor 
joint chapter 11 plan.
 Transwest resolves, at least in the Ninth Circuit, 
an issue that has produced conflicting lower court 
decisions in the Second and Third Circuits, and 
it reignites a debate as to proper interpretation of 
§ 1129 (a) (10).3 As § 1129 (a) (10) has been called 
the “statutory gatekeeper” to cramdown, the per-
plan interpretation alters the balance of power 
between debtors and creditors in plan negotiations, 
and it directly affects any chapter 11 case where 
jointly administered — but not substantively 
consolidated — debtors seek to cram down a joint 
plan over creditor objections.4 

Facts
 The Transwest debtors’ corporate structure 
consisted of one holding company (the “HoldCo 
debtor”), two intermediate holding companies (the 

“MezzCo debtors”) and two operating companies 
(the “OpCo debtors,” together with the HoldCo 
debtor and MezzCo debtors, the “debtors”).5 In 
2008, Ashford Hospitality Financing, LP provided 
financing to the MezzCo debtors, and JPMCC 2007-
C1 Grasslawn Lodging LLC provided financing to 
the OpCo debtors, to finance the purchase of two 
hotels — one in Hilton Head, S.C., and a second 
in Tucson, Ariz. The MezzCo debtors’ loan was 
secured by the MezzCo debtors’ 100 percent 
ownership interests in the OpCo debtors, and the 
OpCo debtors’ loan was secured by the two hotels. 
 In 2010, the debtors filed for chapter 11, and 
the court approved joint administration of the 
five bankruptcy cases.6 Thereafter, the debtors 
filed a chapter 11 plan predicated upon a third-
party investor acquiring the OpCo debtors for 
$30 million, thereby extinguishing the MezzCo 
debtors’ ownership interest in the OpCo debtors.7 
The chapter 11 plan did not seek to substantively 
consolidate the debtors.8

 JPMCC objected to the chapter 11 plan and 
argued that § 1129 (a) (10) applies on a per-debtor, not 
per-plan, basis.9 JPMCC’s per-debtor interpretation 
would have blocked confirmation of the chapter 
11 plan because (1) JPMCC, after purchasing the 
MezzCo debtors’ loan from Ashford, was the only 
impaired class of creditors at the MezzCo debtors; 
and (2) JPMCC voted to reject the chapter 11 plan, 
meaning that the MezzCo debtors did not have an 
impaired accepting class to satisfy § 1129 (a) (10). The 
bankruptcy court confirmed the chapter 11 plan over 
JPMCC’s objection, and the district court affirmed.10 

Alexander Nicas
Kramer Levin Naftalis 
& Frankel LLP
New York

1 The authors thank Adam Rogoff for his valuable input on this article. 
2 JPMCC 2007-C1 Grasslawn Lodging LLC v. Transwest Resort Props. Inc. (In re Transwest 

Resort Props. Inc.), 881 F.3d 724, No. 16-16221, 2018 WL 615431 (9th Cir. Jan. 25, 
2018). See 11 U.S.C. § 1129 (a) (10) (“If a class of claims is impaired under the plan, 
at least one class of claims that is impaired under the plan has accepted the plan, 
determined without including any acceptance of the plan by any insider.”).

3 Compare In re Tribune Co., 464 B.R. 126, 180-84 (Bankr. D. Del. 2011) (“Tribune”) 
(adopting “per-debtor” interpretation of § 1129 (a) (10)), and In re JER/Jameson Mezz 
Borrower II LLC, 461 B.R. 293, 302-03 (Bankr. D. Del. 2011) (same), with In re Enron 
Corp., 2004 Bankr. LEXIS 2549, at *234-36 (Bankr. S.D.N.Y. July 15, 2004) (adopting 
“per-plan” interpretation of § 1129 (a) (10)), In re Charter Commc’ns, 419 B.R. 221, 229-
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22 (Bankr. M.D. Pa. Sept. 28, 2001) (same). 
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Anupama Yerramalli 
is a special counsel 
and Alexander Nicas 
is an associate 
with Kramer Levin 
Naftalis & Frankel 
LLP in New York. 
Ms. Yerramalli is 
also a member of 
the inaugural class 
of ABI’s “40 Under 
40” program.

5 Transwest, 2018 WL 615431, at *1. 
6 Id. at *2. 
7 Id. 
8 Id. 
9 Id. JPMCC also advanced a second chapter 11 plan objection regarding § 1111(b), which 

is not addressed in this article. 
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The Ninth Circuit’s Decision
 On appeal, a unanimous panel of Ninth Circuit judges 
held that the plain language of § 1129 (a) (10) necessitates 
the per-plan approach because “once a single impaired 
class accepts a plan, section 1129 (a) (10) is satisfied as to 
the entire plan.”11 According to the court, this interpretation 
was persuasive because § 1129 (a) (10) “makes no distinction 
concerning or reference to the creditors of different debtors 
under ‘the plan,’ nor does it distinguish between single-
debtor and multi-debtor plans.”12 Having determined that 
“the plan” in § 1129 (a) (10) meant the joint chapter 11 plan 
for all five debtors, it was not the Ninth Circuit’s job “to 
modify the plain language of a statute by interpretation.”13

 The Ninth Circuit also dismissed JPMCC’s argument 
that statutory context supported the per-debtor interpretation, 
thus disagreeing with Tribune.14 In Tribune, the bankruptcy 
court held, in part, that § 1129 (a) (10) should be interpreted 
as “per debtor” because § 102 (7) provides that the “singular 
includes the plural” throughout title 11, and other subsections 
of § 1129 (a) support a per-debtor interpretation.15 Regarding 
§ 102 (7), the Ninth Circuit stated that applying it to the text 
of § 1129 (a) (10) revises the statute to read “at least one class 
of claims that is impaired under the plans has accepted the 
plans,” which the court found to be consistent with the per-
plan approach.16 
 As for other subsections of § 1129 (a), the Ninth Circuit 
noted that, for example, § 1129 (a) (3) (the good-faith 
requirement) does not need to be interpreted as “per debtor” 
because nothing in the plain text of the statute indicates 
that it applies in this manner.17 Finally, the panel dismissed 
JPMCC’s objection that the chapter 11 plan substantively 
consolidated the debtors because this issue was not properly 
before the court on appeal and, to the extent that the per-
plan approach would result in a “parade of horribles” for 
lenders, such “policy considerations [are] best left for 
Congress to resolve.”18 
 In her concurrence, Circuit Judge Michelle Friedland 
noted that the “better reading” of § 1129 (a) (10) is that it 
applies on a per-plan basis, despite the statutory language 
being “somewhat ambiguous.”19 Judge Friedland instead 
focused on JPMCC’s substantive consolidation argument 
and she agreed that the chapter 11 plan treated the debtors 
as a single entity, meaning that JPMCC’s claims were 
satisfied from the debtors’ substantively consolidated pool 
of assets.20 This “de facto” substantive consolidation, rather 
than the court’s per-plan interpretation of § 1129 (a) (10), was 
the root of JPMCC’s objection, because absent consensus, 
“there should have been an evaluation of whether substantive 
consolidation was appropriate before it (effectively) 
occurred.”21 To allay the creditor’s concerns, Judge Friedland 
proposed that a court assess, on a case-by-case basis, whether 
the requirements of substantive consolidation have been 

met “if a creditor believes that a reorganization improperly 
intermingles different estates.”22 

Section 1129(a)(10)’s Legislative History
 Although the Ninth Circuit held that “the plain language 
of section 1129 (a) (10) indicates that Congress intended a 
‘per-plan’ approach,” the legislative history is not so clear.23 
The 1978 version of § 1129 (a) (10) required that “at least 
one [non-insider] class of claims has accepted the plan.”24 
Commentators and courts agree that the accepting-class 
requirement was intended to address In re Pine Gate, a 
pre-Bankruptcy Code single-asset real estate case in which 
the plan was crammed down on the debtor’s sole secured 
creditor by providing that creditor with a payment in cash 
equal to the fair market value of the real property.25 
 After § 1129 (a) (10) was enacted, confusion arose as to 
whether an unimpaired class deemed to have accepted a plan 
satisfied the accepting-class requirement.26 “Impaired” was 
added to the statute in 1984 in order to address this issue, 
and a congressional report indicated that this change was 
intended to ensure that a class of creditors affected by the 
plan voted in its favor.27 
 Not all commentators agree with this conclusion. The 
final report published by the ABI Commission to Study 
the Reform of Chapter 11 concluded that “[a] though some 
courts and commentators suggest that section 1129 (a) (10) 
was intended to ensure that a plan had some creditor support, 

11 Transwest, 2018 WL 615431, at *4. 
12 Id. 
13 Id. 
14 Id. at *5. 
15 Id. 
16 Id. 
17 Id. 
18 Id. 
19 Id. at *6. 
20 Id. 
21 Id. at *6-7.

22 Id. at *8. 
23 Id. at *5.
24 See Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549 (1978). 
25 See In re Pine Gate Assocs. Ltd., No. B75-4345A, 1976 WL 359641, at *17 (N.D. Ga. Oct. 20, 1976); 

National Bankruptcy Review Commission Final Report, Bankruptcy: The Next 20 Years, Oct. 20, 1997, at 
584, n.1474 (stating that § 1129 (a) (10) was enacted as a last-minute reaction to Pine Gate); In re Duval 
Manor Assocs., 191 B.R. 622, 628 (Bankr. E.D. Pa. 1996) (stating that § 1129 (a) (10) “was designed 
to ameliorate a perceived harshness inherent in the cramdown provisions” after Pine Gate). After Pine 
Gate, multiple courts construed its holding to allow for “maximum cramdown,” meaning confirmation 
of a debtor’s plan over the objection of the debtor’s only creditor, once that creditor received the fair-
market value of the property. See Bruce A. Markell, “Clueless on Classification: Toward Removing 
Artificial Limits on Chapter 11 Claim Classification,” 11 Emory Bankr. D. J. 1, 38 (1994-95) (discussing 
“maximum cramdown”); In re Hobson Pike Assocs. Ltd., No. B76-2124A, 1977 WL 182364, at *7 (N.D. 
Ga. Sept. 20, 1977); In re Marietta Cobb Apartment Co., No. 76-B-1523, 1977 WL 182365, at *4 (Bankr. 
S.D.N.Y. Sept. 9, 1977). 

26 In re Barrington Oaks Gen. P’ship, 15 B.R. 952, 967 (Bankr. D. Utah 1981) (discussing contradictory 
inferences between §§ 1126 (f) (deemed acceptance by unimpaired class), 1129 (a) (8) (class either 
accepts plan or is unimpaired) and 1129 (a) (10) (accepting class is required), and whether deemed 
acceptance by an unimpaired class satisfies § 1129 (a) (10)). 

27 See Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353, 98 Stat. 333 
(1984); In re Bloomingdale Partners, 170 B.R. 984, 994 n.15 (Bankr. N.D. Ill. 1994) (citing 1983 Senate 
report that stated, “Paragraph (10) makes clear the intent of section 1129 (a) (10) that one ‘real’ class of 
creditors must vote for the plan of reorganization”). 

A benefit to evaluating 
§ 1129 (a) (10) in the context of 
good faith is that it counters plan-
related manipulation inherent 
in adopting one golden rule 
and furthers the reorganization 
goal of chapter 11. Such 
manipulation was at the core of 
the recommendation to remove 
§ 1129 (a) (10) from the Bankruptcy 
Code by the ABI Commission....
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neither the legislative history nor the Bankruptcy Code 
indicate such a purpose.”28 

Conclusion and Implications
 Transwest will likely reignite the debate as to the 
proper interpretation of § 1129 (a) (10), one that has been 
dormant for more than five years.29 Should a circuit split 
continue, debtors might selectively choose to file in 
certain jurisdictions, and the prevailing interpretation of 
§ 1129 (a) (10) will directly affect how a reorganization 
plan is formulated. 
 Although it is common for a joint plan to be filed for 
a multi-debtor enterprise in chapter 11, debtors should 
conduct an impaired-accepting-class analysis of each 
debtor, and thought should be given to including language 
stating that the plan is a separate plan for each debtor. If any 
debtor does not have an impaired accepting class, the per-
debtor interpretation could require conversion to chapter 7 
for those debtors who fail to satisfy § 1129 (a) (10), while 
others pursue reorganization under chapter 11. The per-
plan approach counters this result and affords flexibility to 
achieve a reorganization of the entire enterprise. Creditors 
aggrieved by the per-plan interpretation will likely focus 
on whether the joint plan (1) violates notions of corporate 
separateness (i.e., each corporate entity is a distinct 
debtor that files a separate bankruptcy petition and has 
its own bankruptcy estate); (2) is a de facto or “deemed” 
substantive consolidation for plan-voting and distribution 
purposes;30 and (3) is fair and equitable and does not 
unfairly discriminate.31 
 The concurrence’s suggestion that courts pursue a case-
by-case analysis might present an alternative approach. 
Although not suggested by Judge Friedland, a court could 
conduct a § 1129 (a) (3) good-faith analysis to review a 
debtor’s plan and its formulation, an inquiry that is supported 
by analogous precedent in a similar context. In Village at 
Camp Bowie I LP, the Fifth Circuit held that the artificial 
impairment of claims to create an impaired accepting class 
in order to satisfy § 1129 (a) (10), while not prohibited by the 
text of this section, must be evaluated through the good-faith 
lens of § 1129 (a) (3).32 Adopting this reasoning, a court could 
focus on how a plan is formulated and whether application of 
either the per-plan or per-debtor approach unduly prejudices 
debtors or creditors. 
 A benefit to evaluating § 1129 (a) (10) in the context 
of good faith is that it counters plan-related manipulation 
inherent in adopting one golden rule and furthers the 
reorganization goal of chapter 11.33 Such manipulation was 
at the core of the recommendation to remove § 1129 (a) (10) 

from the Bankruptcy Code by the ABI Commission to 
Study the Reform of Chapter 11, a concern that should be 
addressed by Congress if courts fail to find a workable, 
practical solution.34  abi

Reprinted with permission from the ABI Journal, Vol. XXXVII, 
No. 4, April 2018.
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28 See ABI Commission to Study the Reform of Chapter 11, Final Report and Recommendations at p. 258, 
available at commission.abi.org/full-report. 

29 See supra n.3. 
30 William H. Widen, “Corporate Form and Substantive Consolidation,” 75 Geo. Wash. L. Rev. 237, 

254 (2007) (stating that in “‘deemed’ substantive consolidation, distinct legal entities are not 
combined. Instead, votes on a plan, plan distribution, or both are computed ‘as if’ legal entities had 
been combined”). Although not cited in Transwest, the Third Circuit has held that for purposes of 
calculating quarterly U.S. Trustee fees under 11 U.S.C. § 1129 (a) (12), such fees should be assessed 
for each debtor, absent substantive consolidation. See In re Genesis Health Ventures Inc., 402 F.3d 
416, 424 (3d Cir. 2005).

31 See 11 U.S.C. § 1129(b). 
32 W. Real Estate Equities LLC v. Vill. at Camp Bowie I LP (In re Vill. at Camp Bowie I LP), 710 F.3d 239, 

247-48 (5th Cir. 2013).
33 See, e.g., Bank of Am. Nat’l Trust & Sav. Ass’n v. 203 N. LaSalle St. P’shp, 526 U.S. 434, 453 (1999) 

(stating that policies underlying chapter 11 are preserving going concerns and maximizing property 
available to satisfy creditors).

34 See ABI Commission Final Report, n.28 at p. 260 (“The Commissioners debated the utility of 
section 1129 (a) (10), focusing on whether the provision protected creditor interests or simply allowed 
creditors to hold up the confirmation process. For example, the Commissioners discussed cases with 
a limited number of impaired creditor classes and a lender or other large creditor who purchases a 
sufficient number of claims in each class to control the plan vote. By voting against the plan in each of 
these classes, that single creditor can block a cramdown because there will be no accepting impaired 
class of creditors for purposes of section 1129 (a) (10).”).


