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• the International Swaps and Derivatives Association, Inc. (ISDA), and

• the European Banking Federation (EBF)

• in France, by the Fédération Bancaire Française (French Banking Federation,
FBF)

• in Germany, by the Bundesverband deutscher Banken (Association of German
Banks), and

• in Spain, by the Asociación Española de Banca (Spanish Banking Association)
and the Confederación Española de Cajas de Ahorros (Spanish Confederation of
Savings Banks)

• the Master Agreement, the form of which is not amended by the parties

• a template Schedule which is drafted by the parties and designed to amend or
elaborate the terms of the template Master Agreement

• a template Confirmation which is used by the parties to enter into each transaction
and to set out the specific terms thereof, and

• templates of security documents which currently comply with the EMIR obligations
(please see European derivatives master agreements — What are the EMIR
margin obligations and how are they covered? below.
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How do master agreements work?

A master agreement is a set of common terms pre-agreed by the parties which will apply to
any transactions of the same kind between them. For each transaction, the parties only
have to determine and to agree its specific terms, ie mainly the kind of transaction (among
those the parties have chosen to submit to the master agreement), the financial terms and,
as the case may be, other specific terms which derogate to the content of the master
agreement.

What are the main European derivative master agreements?

The main derivative master agreements used in Europe are sponsored by:

There are also master agreements that have been developed:

The ISDA Master Agreement

The English law 2002 ISDA Master Agreement is currently the most commonly used in
Europe for derivative transactions. It is used for transactions between parties in several
jurisdictions and/or transactions in several currencies. It is governed by English law and
submitted to the jurisdiction of English courts.

It is actually a set of documentation including:

https://www.lexisnexis.com/uk/lexispsl/bankingandfinance/document/391290/5SV7-K7T1-F185-S4NM-00000-00/linkHandler.faces?psldocinfo=European_derivatives_master_agreements&ps=null&bct=A&homeCsi=0&A=0.8547470974860611&urlEnc=ISO-8859-1&&dpsi=0OJ8&remotekey1=REFPTID&refpt=CITEID_622076&service=DOC-ID&origdpsi=0OJ8
https://www.lexisnexis.com/uk/lexispsl//home
http://lexisnexis.co.uk/en-uk/practice-areas/banking-and-finance-experts.page


27/07/2018 European derivatives master agreements - Lexis®PSL, practical guidance...

https://www.lexisnexis.com/uk/lexispsl/bankingandfinance/document/391290/5SV7-K7T1-F185-S4NM-00000-00/ 2/5

ISDA Bookstore
References:

EBF website
References:

For more information on the ISDA Master Agreement, see Master agreements and
schedules—overview and Scope of the ISDA Master Agreement and Schedule—overview.

For more information on the EMIR obligations, see the European Market Infrastructure
Regulation (EMIR)—toolkit and Practice Note: ISDA's EMIR protocols.

In response to the upcoming withdrawal of the UK from EU, a French law Master
Agreement and an Irish law Master Agreement have been published by ISDA, in order to
address the uncertainties regarding the rules applying to master agreements governed by a
law and submitted to courts which are not the law and the courts of an EU Member State,
including rules on the recognition of foreign judicial decisions or on the European licenses
and passports for the finance industry.

For more information on Brexit, see the Brexit toolkit.

The ISDA documents are available for a fee on the ISDA website.

For

The European Master Agreement

The European Master Agreement is sponsored by the European Banking Federation (EBF)
and built to embrace, between two parties, not only the derivative transactions but also
repurchase transactions and securities loans (only to the extent of the parties’ choice: eg
the parties can decide to use this master agreement only for their derivative transactions).
It is governed by the law and submitted to the courts chosen by the parties.

Under English law, repurchase transactions and securities loan transactions are typically
documented under the Global Master Repurchase Agreement, published by the
International Capital Markets Association (ICMA) and the Securities Industry and Financial
Markets Association (SIFMA) and the Global Master Securities Lending Agreement,
published by the International Securities Lending Association. For more information on
these master agreements, see Practice Notes: An introduction to the Global Master
Repurchase Agreements and An introduction to the Global Master Securities Lending
Agreements.

The General Provisions are equivalent to the ISDA form of master agreement (ie it is not
amended by the parties) and the Special Provisions are equivalent to the ISDA Schedule
(the parties can use it to elaborate and amend the terms of the General Provisions).
Specific Annexes are set out for each kind of transaction, ie derivative transactions,
repurchase transactions and securities loan transactions. Collateral transactions under the
European Master Agreement, regardless of the transactions category (repos, securities
lending or derivatives), are governed by a unique collateral Annex. In addition and for
derivatives only, as in the FBF documentation (see below), specific supplements are set
out for certain kind of derivative transactions.

Contrary to the ISDA master agreement, the EBF has not maintained the publication of
annual legal opinions regarding the enforceability of the European Master Agreement
master netting agreement and its Annexes in the case of insolvency for European
jurisdictions.

The documents are freely available on the EBF website.

The FBF Master Agreement

As previously mentioned, other European countries have also developed master
agreements. While the French, Spanish and German agreements each developed
independently, the new French law ISDA is the result of collaboration between ISDA and
the FBF.

The FBF Master Agreement is mainly used in transactions involving French counterparties
and is built on the same architecture as the ISDA Master Agreement and with similar terms
to it. The main differences are that the equivalent of the ISDA Schedule is named ‘Annexe’
and technical schedules can be included by the parties into their master agreement in
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FBF website
References:

AEB website
References:

Master Agreement for Financial Derivatives Transactions
Collateral Addendun for Variation Margin to the German Master Agreement for Financial Derivatives Transactions

References:

relation to certain kind of transactions (eg FX transactions). It is governed by French law
and submitted to the jurisdiction of French courts.

The FBF documents and English translations of most of them are freely available on the
FBF website.

The CMOF Master Agreement

Similarly to the FBF Master Agreement, the Spanish Master Agreement (Contrato Marco
de Operaciones Financieras), developed by the Asociación Española de Banca (AEB) and
the Confederación Española de Cajas de Ahorros (CECA), is primarily used between
Spanish counterparties, and is also built on a similar architecture and contains similar
terms to the ISDA Master Agreement. Three versions of the Contrato Marco (Master
Agreement) (1997, 2009 and 2013) have been published along with various ‘Anexo’ which
are substantively similar to the ISDA Master Agreement’s Schedule and CSA. The 2013
version has been updated to take into account EMIR regulatory requirements. The Spanish
versions may be found on the Spanish banking association’s AEB website.

The DRV Master Agreement

The German Master Agreement (Rahmenvertrag für Finanztermingeschäfte or DRV) is a
comparatively modest document in breadth and structure. Unlike the ISDA and FBF
agreements, it does not include a schedule permitting adaptation of master agreement
terms (although it does provide that the terms of any transaction prevail over those of the
Master Agreement). Additionally, the DRV does not include any counterparty
representations, and events of default are limited to insolvency or a material reason
(including payment default). It is governed by German law and submitted to the jurisdiction
of German courts.

While the DRV did not historically incorporate any kind of credit support document, in order
to comply with EMIR, a collateral addendum for variation margin was released in 2016. The
English versions of the German Master Agreement and addendum are available on the
Bankenverband (an association of German banks) website.

What are the EMIR margin obligations and how are they covered?

Regulation (EU) 648/2012 of the European Parliament and of the Council of 4 July 2012 on
OTC derivatives, central counterparties and trade repositories (EMIR) has imposed a
series of obligations regarding OTC derivatives, several of them applying to counterparties.
These obligations include a clearing obligation for financial counterparties and non-financial
counterparties above certain thresholds, along with risk mitigation techniques such as the
collection of margin by the counterparties for non-centrally cleared OTC derivatives.

In accordance with the obligations set out in the Commission Delegated Regulation (EU)
2016/2251 of 4 October 2016 concerning regulatory technical standards for risk-mitigation
techniques applying to OTC derivative contracts not cleared by a central counterparty (the
Margin RTS), the ISDA has developed a document for initial margin (which protects
counterparties against potential losses which could stem from movements in the market
value of the derivatives position occurring between the last exchange of variation margin
before the default of a counterparty and the time that the OTC derivative contracts are
replaced or the corresponding risk is hedged) and a document for variation margin (which
protects counterparties against exposures related to the current market value of their OTC
derivative contracts).

For more information on risk mitigation techniques, see Practice Note: Risk mitigation rules
under EMIR.

The 2016 Phase One IM Credit Support Deed (Security Interest—English Law) is a stand-
alone document (not an Annex to the Schedule) which creates an English law security
interest over collateral (it does not provide for a title transfer) and is designed only for
‘phase one entities’ (which are the first ones to be subject to the obligation of initial margin
under the Margin RTS calendar).
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AFB/FBF Addendum to the ISDA 2016 Credit Support Annex for Variation Margin (VM)
References:

• an addendum which enables the parties to apply the ISDA 2016 Credit Support
Annex for Variation Margin to their FBF documentation, and

FBF/ISDA Master Pledge Agreement (IM)
References:

• a Master Pledge Agreement (IM) based on the English law 2016 ISDA Phase One
IM Credit Support Deed

• the limitation of formal requirements in respect of the creation, validity, perfection,
enforceability or admissibility in evidence of a financial collateral arrangement

• the inclusion in the laws of Member States of provisions enabling the realisation of
financial collateral

• the inclusion in the laws of Member States of provisions enabling the right of use
(i.e the right of the collateral taker to use and dispose of financial collateral
provided under a security financial collateral arrangement as the owner of it in
accordance with the terms of the security financial collateral arrangement)

◦ on the day of the commencement of winding-up proceedings or
reorganization measures, but prior to the order or decree making that
commencement, or

◦ in a prescribed period prior to, and defined by reference to, the
commencement of such proceedings or measures or by reference to the
making of any order or decree or the taking of any other action or
occurrence of any other event in the course of such proceedings or
measures, and

• the disapplication of certain insolvency law provisions: thus, a financial collateral
arrangement may not be declared invalid or void or be reversed on the sole basis
that it has come into existence, or been provided:

• the recognition of close-out netting provisions: European Master Agreements, in
case of termination (especially in case of an event of default) enable the party
which is not defaulting or affected (depending on the nature of the triggering term
of the termination) to terminate all or part (if not caused by an event of default) of
the outstanding transactions, calculating all sums due by each party under each of
them and netting all the sums due, either as main and secured obligations or as

The English law ISDA 2016 Credit Support Annex for Variation Margin (VM) is an updated
version of the 1995 ISDA Credit Support Annex (Title Transfer—English Law) limited to
variation margin and designed to be an Annex to the Schedule to the ISDA Master
Agreement. It provides for a title transfer.

Paragraphs 1 to 10 are not formally amended by the parties, who set out in paragraph 11
‘Elections and Variables’ their specific financial and operational terms of exchange of
collateral and may also amend the other paragraphs in this paragraph 11 (usually, the
negotiation are carried out in a word document which only contain the provisions of
paragraph 11).

For more information, see Practice Note: ISDA 2016 Credit Support Annex for Variation
Margin (VM)—clause by clause guide.

As far as the FBF documents are concerned, the FBF and ISDA have together developed,
under French law:

What is the ‘collateral directive’ regime?

Directive 2002/47/EC of the European Parliament and of the Council of 6 June 2002 on
financial collateral arrangements (the Collateral Directive) provides for a specific regime
applicable to financial collateral arrangements (either in the form of title transfers or security
interests) regarding financial obligations (cash settlement and/or delivery of financial
instruments) between eligible entities (eg public authorities, financial institutions, central
banks, central counterparties or, provided that its counterparty is one of these entities,
other non-natural persons), such as:
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obligations of provision or return of collateral or other, in order to obtain only one
global balance amount to be paid by a party to the other

For more information, see Practice Note: Key provisions of the financial collateral
regulations.

What is the requirement of netting and collateral opinions under EMIR?

The close-out netting and collateral provisions, as well as the Collateral Directive regime,
are designed to address the systemic risk which may be linked to the use of derivatives
where there is a lack of transparency and awareness of risk in particular transactions,
EMIR, through the Margin RTS, therefore imposes an obligation on financial and non-
financial counterparties that they perform an independent legal review of the enforceability
of netting and collateral agreements. This requirement is considered to be satisfied in
relation to the netting agreement where that agreement is recognised in accordance with
article 296 of Regulation (EU) 575/2013 (CRR). It is recommended that a law firm
examining the relevant specific agreement provides a formal netting and collateral legal
opinion in relation to either or both CRR and EMIR.
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