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3ODLQWLIIV LQ� WKLV� PDWWHU� DUH� 7HQQHVVHH� DERUWLRQ� SURYLGHUV� ZKR� FKDOOHQJH� D�

7HQQHVVHH� VWDWXWH�� 7HQQ�� &RGH� $QQ�� �� ����������D���K�� ZKLFK� UHTXLUHV ZRPHQ� VHHNLQJ� DQ�

DERUWLRQ� WR� UHFHLYH� FHUWDLQ� LQIRUPDWLRQ� EHIRUHKDQG� LQ� SHUVRQ� IURP� WKH� DWWHQGLQJ� SK\VLFLDQ�

SHUIRUPLQJ�WKH�DERUWLRQ��RU�D�UHIHUULQJ�SK\VLFLDQ� DQG�WR�WKHQ�ZDLW�DW�OHDVW��� KRXUV�DIWHU�UHFHLYLQJ�

WKH� LQIRUPDWLRQ� ± VXEMHFW� WR� D� VWULFW� PHGLFDO� HPHUJHQF\� H[FHSWLRQ� ± EHIRUH� XQGHUJRLQJ� WKH�

SURFHGXUH�� 3ODLQWLIIV��VXLQJ�RQ�WKHLU�RZQ�EHKDOI�DQG�RQ�EHKDOI�RI�WKHLU�SDWLHQWV��DUJXH�WKDW������

�������D���K� YLRODWHV� WKH� 'XH� 3URFHVV� DQG� (TXDO� 3URWHFWLRQ� &ODXVHV� RI� WKH� )RXUWHHQWK�

$PHQGPHQW�WR�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ���7KH\�VHHN�WR�HQMRLQ�LWV�HQIRUFHPHQW�

+DYLQJ�UHYLHZHG WKH�HYLGHQFH�SUHVHQWHG�DW�WULDO��LQFOXGLQJ�WKH�WHVWLPRQ\�RI�YDULRXV�

H[SHUW� ZLWQHVVHV�� WKH� H[KLELWV�� DQG� WKH� VWLSXODWLRQV�� DQG� KDYLQJ� FRQVLGHUHG DOO� RI� WKH� LVVXHV�

LQYROYHG��WKH�&RXUW�FRQFOXGHV�WKDW�WKH�PDQGDWRU\�ZDLWLQJ�SHULRG�UHTXLUHG�E\�������������D���K��

LV�XQFRQVWLWXWLRQDO�DQG�VKDOO HQMRLQ�LWV�HQIRUFHPHQW�

� 2Q�-XQH�����������WKH�&RXUW�JUDQWHG�SODLQWLIIV¶�XQRSSRVHG�PRWLRQ�WR�UHSODFH�$GDPV�	�
%R\OH��3�&�� ZLWK�%ULVWRO�5HJLRQDO�:RPHQ¶V�&HQWHU��3�&� >GRFNHW�HQWU\����@���
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,� %DFNJURXQG

2Q�-XQH�����������SODLQWLIIV�$GDPV�	�%R\OH��3�&� �³$GDPV�	�%R\OH´�� :HVOH\�)��

$GDPV�-U���0�'� �³$GDPV´�� DQG�0HPSKLV�&HQWHU�IRU�5HSURGXFWLYH�+HDOWK �³&KRLFHV�0HPSKLV´�

ILOHG� D� FRPSODLQW RQ� EHKDOI� RI� WKHPVHOYHV� DQG� WKHLU� SDWLHQWV� LQ� ZKLFK WKH\� FKDOOHQJHG� WKUHH�

VWDWXWRU\�UHTXLUHPHQWV�FRQFHUQLQJ�DERUWLRQV LQ�7HQQHVVHH�� ����WKDW�GRFWRUV¶ RIILFHV�WKDW�SHUIRUP

PRUH� WKDQ� ILIW\� VXUJLFDO DERUWLRQV DQQXDOO\ EHFRPH� OLFHQVHG� DV� DPEXODWRU\� VXUJLFDO� WUHDWPHQW�

FHQWHUV �³$67&´�� �����7HQQ��3XE��$FWV�&KDSWHU������ODWHU FRGLILHG�DW�7HQQ��&RGH�$QQ����������

����� ���� WKDW� GRFWRUV�ZKR� SHUIRUP� DERUWLRQV� KDYH� KRVSLWDO� DGPLWWLQJ� SULYLOHJHV LQ� WKH� FRXQW\�

ZKHUH� WKH� DERUWLRQ� LV� SHUIRUPHG� RU� DQ� DGMDFHQW FRXQW\�� ����� 7HQQ�� 3XE�� $FWV� &KDSWHU� �����

�RULJLQDOO\�FRGLILHG�DW�7HQQ��&RGH�$QQ��������������K�� ODWHU FRGLILHG�DW�7HQQ��&RGH�$QQ�������

�������M���� DQG� ���� WKDW� DERUWLRQ�SDWLHQWV DWWHQG� DQ� LQ�SHUVRQ�PHHWLQJ�ZLWK� D�GRFWRU� WR� UHFHLYH�

FHUWDLQ�LQIRUPDWLRQ�DW�OHDVW��� KRXUV�EHIRUH�REWDLQLQJ�WKH�DERUWLRQ�������7HQQ��3XE��$FWV�&KDSWHU�

��������D���K���ODWHU FRGLILHG�DW�7HQQ��&RGH�$QQ��������������D���K���� �&RPSO��������� >GRFNHW�

HQWU\� �@� 3ODLQWLIIV� DOOHJHG� WKDW� WKHVH� UHVWULFWLRQV� YLRODWHG� WKH� )RXUWHHQWK� $PHQGPHQW¶V� 'XH�

3URFHVV� DQG� (TXDO� 3URWHFWLRQ� &ODXVHV�� DQG� WKH\� VRXJKW� GHFODUDWRU\� DQG� LQMXQFWLYH� UHOLHI�

SHUPDQHQWO\�HQMRLQLQJ�WKHLU�HQIRUFHPHQW�

2Q� -XQH� ���� ������ WKH� &RXUW� LVVXHG� D� WHPSRUDU\� UHVWUDLQLQJ� RUGHU� �³752´��

HQMRLQLQJ�³'HIHQGDQWV��� �� ��IURP�HQIRUFLQJ��� �� � >WKH�$67&�UHTXLUHPHQW@��DV�DSSOLHG�WR�3ODLQWLIIV�

$GDPV�	�%R\OH�DQG�$GDPV�´ SHQGLQJ�D�-XO\��������� KHDULQJ� 752�DW�����>GRFNHW�HQWU\���@���2Q�

-XO\�����������WKH�&RXUW�UHQHZHG�WKH 752�XQWLO�$XJXVW��������� >GRFNHW�HQWU\���@���2Q�$XJXVW�

��� SODLQWLIIV�ILOHG�DQ�DPHQGHG�FRPSODLQW� WKDW�FKDOOHQJHG�WKH�VDPH�WKUHH�UHVWULFWLRQV�DQG�DGGHG�

GHIHQGDQWV���2Q�$XJXVW�����������WKH�&RXUW�LVVXHG�D�SUHOLPLQDU\�LQMXQFWLRQ�HQMRLQLQJ�GHIHQGDQWV�

IURP�HQIRUFLQJ�WKH�$67&�UHTXLUHPHQW�SHQGLQJ�UHVROXWLRQ�RI�WKH�OLWLJDWLRQ�



�

2Q�'HFHPEHU���� ������WKH�&RXUW�VWD\HG�³DOO�SURFHHGLQJV�LQ�WKLV�PDWWHU´�SHQGLQJ�

WKH�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�:KROH�:RPDQ¶V�+HDOWK�Y��&ROH������)��G�������WK�&LU��������

�SHU�FXULDP���PRGLILHG������)��G�������WK�&LU���������PHP����FHUW��JUDQWHG��1R����������8�6��1RY��

������������6WD\�2UGHU�DW�����>GRFNHW�HQWU\���@���2Q�$SULO�����������WKH�&RXUW�OLIWHG�WKH�VWD\�DQG

HQWHUHG�D�SDUWLDO�MXGJPHQW�RQ�FRQVHQW���,Q�OLJKW�RI�WKH�6XSUHPH�&RXUW¶V�UXOLQJ�LQ�:KROH�:RPDQ¶V�

+HDOWK DQG� WKH�DJUHHPHQW�RI� WKH�SDUWLHV� WKH�&RXUW�³HQWHU>HG@�D� ILQDO� MXGJPHQW�DV� WR�3ODLQWLIIV¶�

FODLPV� IRU� VWDWHZLGH� LQMXQFWLYH� UHOLHI� FRQFHUQLQJ� HQIRUFHPHQW� RI´ WKH� $67&� DQG DGPLWWLQJ�

SULYLOHJHV�UHTXLUHPHQWV� 3DUWLDO�-��RQ�&RQVHQW�DW���>GRFNHW�HQWU\���@���7KH�&RXUW�LQGLFDWHG WKDW�

³QRWKLQJ� LQ� WKLV� >MXGJPHQW@ VKDOO� DIIHFW� DGMXGLFDWLRQ� RI� 3ODLQWLIIV¶� FODLPV� FRQFHUQLQJ� ZKDW�

3ODLQWLIIV� UHIHUHQFH� DV� WKH� µ'HOD\� 5HTXLUHPHQW¶ DQG� 'HIHQGDQWV� UHIHUHQFH� DV� WKH� µ1RWLFH� DQG�

:DLWLQJ�3HULRG�5HTXLUHPHQW¶ �������´��,G�

2Q�$XJXVW�����������SODLQWLIIV�ILOHG�D�VHFRQG�DPHQGHG�FRPSODLQW�FKDOOHQJLQJ�WKH

YDOLGLW\�RI�������������D���K��RQ�ERWK�GXH�SURFHVV�DQG�HTXDO�SURWHFWLRQ�JURXQGV���3ODLQWLIIV��VXLQJ�

RQ�WKHLU�RZQ�EHKDOI�DQG�RQ�EHKDOI�RI�WKHLU�SDWLHQWV��DUH�$GDPV�	�%R\OH�� &KRLFHV�0HPSKLV��DQG�

3ODQQHG� 3DUHQWKRRG� RI� 7HQQHVVHH� DQG� 1RUWK� 0LVVLVVLSSL� �³33710´��� 'HIHQGDQWV� DUH� WKH�

7HQQHVVHH�$WWRUQH\�*HQHUDO�DQG�YDULRXV�RWKHU�VWDWH�DQG�FRXQW\�RIILFLDOV��

� $V�QRWHG��RQ�-XQH�����������WKH�&RXUW�JUDQWHG�SODLQWLIIV¶�XQRSSRVHG�PRWLRQ�WR�VXEVWLWXWH�
%ULVWRO�5HJLRQDO�:RPHQ¶V�&HQWHU��3�&���IRU�$GDPV�	�%R\OH��3�&��>GRFNHW�HQWU\����@���

� 33710� VXEVWLWXWHG� IRU� SODLQWLIIV� 3ODQQHG� 3DUHQWKRRG� *UHDWHU� 0HPSKLV� 5HJLRQ�
�³33*05´��DQG�3ODQQHG�3DUHQWKRRG�RI�0LGGOH�DQG�(DVW�7HQQHVVHH��³330(7´��RQ�6HSWHPEHU����
�����>GRFNHW�HQWU\����@���:HVOH\�)��$GDPV�-U���0�'���LV�QR�ORQJHU�D�SODLQWLII�LQ�WKH�FDVH���7KH�
VHFRQG�DPHQGHG�FRPSODLQW�DGGHG�.QR[YLOOH�&HQWHU�IRU�5HSURGXFWLYH�+HDOWK��,QF���DV�D�SODLQWLII��
KRZHYHU��RQ�0DUFK����������WKH�&RXUW�JUDQWHG�WKLV�SDUW\¶V�PRWLRQ�IRU�YROXQWDU\�GLVPLVVDO�>GRFNHW�
HQWU\���@�

� 'HIHQGDQWV��DOO�RI�ZKRP�DUH�EHLQJ�VXHG�LQ�WKHLU�RIILFLDO�FDSDFLWLHV� DUH�$WWRUQH\�*HQHUDO�
RI�7HQQHVVHH�+HUEHUW�+��6ODWHU\�,,,��&RPPLVVLRQHU�RI�WKH�7HQQHVVHH�'HSDUWPHQW�RI�+HDOWK�-RKQ�
'UH\]HKQHU��3UHVLGHQW�RI�WKH�7HQQHVVHH�%RDUG�RI�0HGLFDO�([DPLQHUV�0LFKDHO�'��=DQROOL��0�'���
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7KH�SDUWLHV KDYH ILOHG�GHSRVLWLRQ�GHVLJQDWLRQV >GRFNHW�HQWULHV�������������������@�

PRWLRQV�LQ�OLPLQH >GRFNHW�HQWULHV������������������������������������������������������������������

�������������@��DQG�SUHWULDO�EULHIV�>GRFNHW�HQWULHV����� ���@� )ROORZLQJ�D�IRXU�GD\�EHQFK�WULDO��WKH�

SDUWLHV�VXEPLWWHG�SURSRVHG�ILQGLQJV�RI�IDFW�DQG�FRQFOXVLRQV�RI�ODZ�>GRFNHW�HQWULHV����� ���@�

,,� 7HQQ��&RGH�$QQ��������������D���K�

$� 7H[W�RI�������������D���K�

6HFWLRQ ����������D���K���ZKLFK�ZHQW�LQWR�HIIHFW�RQ�-XO\����������VWDWHV�

�D�� ([FHSW� LQ� D� PHGLFDO� HPHUJHQF\� WKDW� SUHYHQWV� FRPSOLDQFH� ZLWK� WKLV�
VXEVHFWLRQ��D���QR�DERUWLRQ�VKDOO�EH�SHUIRUPHG�RU�LQGXFHG�XSRQ�D�SUHJQDQW�
ZRPDQ�XQOHVV�WKH�ZRPDQ�KDV�SURYLGHG�KHU�LQIRUPHG�ZULWWHQ�FRQVHQW��JLYHQ�
IUHHO\�DQG�ZLWKRXW�FRHUFLRQ���6XFK�FRQVHQW�VKDOO�EH�WUHDWHG�DV�FRQILGHQWLDO�

�E�� ,Q� RUGHU� WR� HQVXUH� WKDW� D� FRQVHQW� IRU� DQ� DERUWLRQ� LV� WUXO\� LQIRUPHG�
FRQVHQW��H[FHSW�LQ�D�PHGLFDO�HPHUJHQF\�WKDW�SUHYHQWV�FRPSOLDQFH�ZLWK�WKLV�
VXEVHFWLRQ� �E�� RU� DQ\� RI� WKH� UHTXLUHPHQWV� RI� VXEGLYLVLRQV� �E���������� QR�
DERUWLRQ�VKDOO�EH�SHUIRUPHG�RU�LQGXFHG�XSRQ�D�SUHJQDQW�ZRPDQ�XQOHVV�VKH�
KDV�ILUVW�EHHQ�LQIRUPHG�RUDOO\�DQG�LQ�SHUVRQ�E\�WKH�DWWHQGLQJ�SK\VLFLDQ�ZKR�
LV�WR�SHUIRUP�WKH�DERUWLRQ��RU�E\�WKH�UHIHUULQJ�SK\VLFLDQ��RI�WKH�IROORZLQJ�
IDFWV� DQG� KDV� VLJQHG� D� FRQVHQW� IRUP� DFNQRZOHGJLQJ� WKDW� VKH� KDV� EHHQ�
LQIRUPHG�DV�IROORZV�

���� 7KDW� DFFRUGLQJ� WR� WKH� EHVW� MXGJPHQW� RI� KHU� DWWHQGLQJ� SK\VLFLDQ� RU�
UHIHUULQJ�SK\VLFLDQ�VKH�LV�SUHJQDQW�

����7KH�SUREDEOH�JHVWDWLRQDO�DJH�RI�WKH�XQERUQ�FKLOG�DW�WKH�WLPH�WKH�DERUWLRQ�
LV�WR�EH�SHUIRUPHG��EDVHG�XSRQ�WKH�LQIRUPDWLRQ�SURYLGHG�E\�KHU�DV�WR�WKH�
WLPH�RI�KHU�ODVW�PHQVWUXDO�SHULRG�RU�DIWHU�D�KLVWRU\��SK\VLFDO�H[DPLQDWLRQ��
DQG�DSSURSULDWH�ODERUDWRU\�WHVWV�

����7KDW�LI�WZHQW\�IRXU������RU�PRUH�ZHHNV�KDYH�HODSVHG�IURP�WKH�ILUVW�GD\�
RI�KHU�ODVW�PHQVWUXDO�SHULRG�RU�WZHQW\�WZR������RU�PRUH�ZHHNV�KDYH�HODSVHG�

'LVWULFW�$WWRUQH\�*HQHUDO�RI�1DVKYLOOH�*OHQQ�5��)XQN��'LVWULFW�$WWRUQH\�*HQHUDO�RI�6KHOE\�&RXQW\�
$P\� :HLULFK�� 'LVWULFW� $WWRUQH\� *HQHUDO� RI� 6XOOLYDQ� &RXQW\� %DUU\� 3�� 6WDXEXV�� DQG� 'LVWULFW�
$WWRUQH\�*HQHUDO�RI�.QR[�&RXQW\�&KDUPH�3��$OOHQ�� �2Q�6HSWHPEHU�����������'U� =DQROOL�ZDV�
UHSODFHG E\ 6XEKL�'��$OL��0�'�� DV�WKH�3UHVLGHQW�RI�WKH�7HQQHVVHH�%RDUG�RI�0HGLFDO�([DPLQHUV�
>GRFNHW�HQWU\���@���2Q�$XJXVW�����������'U��$OL�ZDV�UHSODFHG E\�:��5HHYHV�-RKQVRQ�-U���0�'���
DQG�IRUPHU�&RPPLVVLRQHU�RI�WKH�7HQQHVVHH�'HSDUWPHQW�RI�+HDOWK�'UH\]HKQHU�ZDV�UHSODFHG E\�WKH�
FXUUHQW�FRPPLVVLRQHU��/LVD�3LHUFH\��0�'��>GRFNHW�HQWU\����@���
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IURP�WKH�WLPH�RI�FRQFHSWLRQ��KHU�XQERUQ�FKLOG�PD\�EH�YLDEOH��WKDW�LV��FDSDEOH�
RI� VXVWDLQHG� VXUYLYDO� RXWVLGH� RI� WKH� ZRPE�� ZLWK� RU� ZLWKRXW� PHGLFDO�
DVVLVWDQFH��DQG�WKDW�LI�D�YLDEOH�FKLOG�LV�SUHPDWXUHO\�ERUQ�DOLYH�LQ�WKH�FRXUVH�
RI�DQ�DERUWLRQ��WKH�SK\VLFLDQ�SHUIRUPLQJ�WKH�DERUWLRQ�KDV�D�OHJDO�REOLJDWLRQ�
WR�WDNH�VWHSV�WR�SUHVHUYH�WKH�OLIH�DQG�KHDOWK�RI�WKH�FKLOG�

����7KDW�QXPHURXV�SXEOLF�DQG�SULYDWH�DJHQFLHV�DQG�VHUYLFHV�DUH�DYDLODEOH�WR�
DVVLVW�KHU�GXULQJ�KHU�SUHJQDQF\�DQG�DIWHU�WKH�ELUWK�RI�KHU�FKLOG��LI�VKH�FKRRVHV�
QRW�WR�KDYH�WKH�DERUWLRQ��ZKHWKHU�VKH�ZLVKHV�WR�NHHS�KHU�FKLOG�RU�SODFH�WKH�
FKLOG�IRU�DGRSWLRQ��DQG�WKDW�KHU�DWWHQGLQJ�SK\VLFLDQ�RU�UHIHUULQJ�SK\VLFLDQ�
ZLOO�SURYLGH�KHU�ZLWK�D�OLVW�RI�WKH�DJHQFLHV�DQG�WKH�VHUYLFHV�DYDLODEOH�LI�VKH�
VR�UHTXHVWV��DQG

����7KH�QRUPDO�DQG�UHDVRQDEO\�IRUHVHHDEOH�PHGLFDO�EHQHILWV��ULVNV��RU�ERWK�
RI�XQGHUJRLQJ�DQ�DERUWLRQ�RU�FRQWLQXLQJ�WKH�SUHJQDQF\�WR�WHUP�

�F�� ([FHSW� LQ� D� PHGLFDO� HPHUJHQF\� WKDW� SUHYHQWV� FRPSOLDQFH� ZLWK� WKLV�
VXEVHFWLRQ� �F��� DW� WKH� VDPH� WLPH� WKH� DWWHQGLQJ� SK\VLFLDQ� RU� UHIHUULQJ�
SK\VLFLDQ� SURYLGHV� WKH� LQIRUPDWLRQ� UHTXLUHG� E\� VXEVHFWLRQ� �E��� WKDW�
SK\VLFLDQ�VKDOO�LQIRUP�WKH�SUHJQDQW�ZRPDQ�RI�WKH�SDUWLFXODU�ULVNV�DVVRFLDWHG�
ZLWK�KHU�SUHJQDQF\�DQG�FRQWLQXLQJ�WKH�SUHJQDQF\�WR�WHUP��EDVHG�XSRQ�WKH�
LQIRUPDWLRQ�NQRZQ�WR�WKH�SK\VLFLDQ��DV�ZHOO�DV�WKH�ULVNV�RI�XQGHUJRLQJ�DQ�
DERUWLRQ��DORQJ�ZLWK�D�JHQHUDO�GHVFULSWLRQ�RI�WKH�PHWKRG�RI�DERUWLRQ�WR�EH�
XVHG�DQG�WKH�PHGLFDO�LQVWUXFWLRQV�WR�EH�IROORZHG�VXEVHTXHQW�WR�WKH�DERUWLRQ�

�G�����([FHSW� LQ�D�PHGLFDO�HPHUJHQF\�WKDW�SUHYHQWV�FRPSOLDQFH�ZLWK�WKLV�
VXEGLYLVLRQ��G������QR�DERUWLRQ�VKDOO�EH�SHUIRUPHG�XQWLO�D�ZDLWLQJ�SHULRG�RI�
IRUW\�HLJKW������KRXUV�KDV�HODSVHG�DIWHU�WKH�DWWHQGLQJ�SK\VLFLDQ�RU�UHIHUULQJ�
SK\VLFLDQ�KDV�SURYLGHG�WKH�LQIRUPDWLRQ�UHTXLUHG�E\�VXEVHFWLRQV��E��DQG��F���
LQFOXGLQJ�WKH�GD\�RQ�ZKLFK�WKH�LQIRUPDWLRQ�ZDV�SURYLGHG���$IWHU�WKH�IRUW\�
HLJKW������KRXUV�KDYH�HODSVHG�DQG SULRU�WR�WKH�SHUIRUPDQFH�RI�WKH�DERUWLRQ��
WKH�SDWLHQW�VKDOO�VLJQ�WKH�FRQVHQW�IRUP�UHTXLUHG�E\�VXEVHFWLRQ��E��

���� ,I� DQ\� FRXUW� WHPSRUDULO\�� SUHOLPLQDULO\�� RU� SHUPDQHQWO\� HQMRLQV�
HQIRUFHPHQW�RI�VXEGLYLVLRQ��G�����RU�GHFODUHV�LW�XQFRQVWLWXWLRQDO��WKHQ�WKH�
ZDLWLQJ� SHULRG� LPSRVHG� E\� VXEGLYLVLRQ� �G����� VKDOO� EH� WZHQW\�IRXU� �����
KRXUV��VXEMHFW�WR�WKH�VDPH�PHGLFDO�HPHUJHQF\�H[FHSWLRQ���,I�WKH�LQMXQFWLRQ�
RU�GHFODUDWLRQ�LV�VXEVHTXHQWO\�YDFDWHG�RU�UHYHUVHG��WKH�ZDLWLQJ�SHULRG�VKDOO�
UHYHUW�WR�IRUW\�HLJKW������KRXUV�

�H�� ([FHSW� LQ� D� PHGLFDO� HPHUJHQF\� WKDW� SUHYHQWV� FRPSOLDQFH� ZLWK�
VXEVHFWLRQ� �E��� WKH� SK\VLFLDQ� SHUIRUPLQJ� RU� LQGXFLQJ� WKH� DERUWLRQ� VKDOO�
SURYLGH� WKH� SUHJQDQW�ZRPDQ�ZLWK� D� GXSOLFDWH� FRS\� RI� WKH� FRQVHQW� IRUP�
VLJQHG�E\�KHU�

�I����� )RU� SXUSRVHV� RI� VXEVHFWLRQV� �D��� �E��� �F��� �G��� DQG� �H��� D� PHGLFDO�



�

HPHUJHQF\� LV�D�FRQGLWLRQ� WKDW��RQ� WKH�EDVLV�RI� WKH�SK\VLFLDQ¶V�JRRG� IDLWK�
PHGLFDO�MXGJPHQW��VR�FRPSOLFDWHV�D�PHGLFDO�FRQGLWLRQ�RI�D�SUHJQDQW�ZRPDQ�
DV�WR�QHFHVVLWDWH�DQ�LPPHGLDWH�DERUWLRQ�RI�KHU�SUHJQDQF\�WR�DYHUW�KHU�GHDWK�
RU�IRU�ZKLFK�D�GHOD\�ZLOO�FUHDWH�VHULRXV�ULVN�RI�VXEVWDQWLDO�DQG�LUUHYHUVLEOH�
LPSDLUPHQW�RI�PDMRU�ERGLO\�IXQFWLRQ�

����:KHQ�D�PHGLFDO�HPHUJHQF\�FRPSHOV�WKH�SHUIRUPDQFH�RI�DQ�DERUWLRQ��WKH�
SK\VLFLDQ�VKDOO�LQIRUP�WKH�ZRPDQ��SULRU�WR�WKH�DERUWLRQ�LI�SRVVLEOH��RI�WKH�
PHGLFDO� UHDVRQV� VXSSRUWLQJ� WKH� SK\VLFLDQ¶V� MXGJPHQW� WKDW� DQ� DERUWLRQ� LV�
QHFHVVDU\� WR� DYHUW� KHU� GHDWK� RU� WR� DYHUW� VXEVWDQWLDO� DQG� LUUHYHUVLEOH�
LPSDLUPHQW�RI�PDMRU�ERGLO\�IXQFWLRQ�

���� ,Q� DQ\� FDVH� LQ� ZKLFK� D� SK\VLFLDQ� KDV� GHWHUPLQHG� WKDW� D� PHGLFDO�
HPHUJHQF\�H[LVWV�WKDW�H[FXVHV�FRPSOLDQFH�ZLWK�VXEVHFWLRQ��D����E����F���RU�
�G���WKH�SK\VLFLDQ�VKDOO�VWDWH�LQ�WKH�SUHJQDQW�ZRPDQ¶V�PHGLFDO�UHFRUGV�WKH�
EDVLV�IRU�VXFK�GHWHUPLQDWLRQ�

�J��)RU�SXUSRVHV�RI�WKLV�VHFWLRQ��³WKH�SK\VLFLDQ´��³WKH�DWWHQGLQJ�SK\VLFLDQ´��
RU�³WKH�UHIHUULQJ�SK\VLFLDQ´�PHDQV�DQ\�SHUVRQ�ZKR�LV�OLFHQVHG�WR�SUDFWLFH�
PHGLFLQH�RU�RVWHRSDWK\�LQ�WKLV�VWDWH�

�K�����$Q�LQWHQWLRQDO�RU�NQRZLQJ�YLRODWLRQ�RI�VXEVHFWLRQ��D����E����F���RU��G���
RU�VXEGLYLVLRQ��I�����E\�D�SK\VLFLDQ�LV�D�&ODVV�(�IHORQ\�

���� $Q� LQWHQWLRQDO�� NQRZLQJ�� RU� UHFNOHVV� YLRODWLRQ� RI� VXEVHFWLRQ� �H�� RU�
VXEGLYLVLRQ��I�����E\�D�SK\VLFLDQ�LV�D�&ODVV�$�PLVGHPHDQRU�

���� ,Q� DGGLWLRQ� WR� VXEGLYLVLRQV� �K����� DQG� ����� DQ\� SK\VLFLDQ� ZKR�
LQWHQWLRQDOO\�� NQRZLQJO\�� RU� UHFNOHVVO\� YLRODWHV WKLV� VHFWLRQ� LV� JXLOW\� RI�
XQSURIHVVLRQDO� FRQGXFW� DQG� VXFK� SK\VLFLDQ¶V� OLFHQVH� IRU� WKH� SUDFWLFH� RI�
PHGLFLQH� DQG� VXUJHU\� RU� RVWHRSDWK\� VKDOO� EH� VXEMHFW� WR� VXVSHQVLRQ� RU�
UHYRFDWLRQ� LQ� DFFRUGDQFH� ZLWK� WKH� SURFHGXUHV� SURYLGHG� XQGHU� WLWOH� ����
FKDSWHUV���DQG���

-;����

3ODLQWLIIV�VWDWH�WKDW�WKH�FKDOOHQJHG�VWDWXWH�

KDV�WKUHH�FRPSRQHQWV�� ����LW�UHTXLUHV�WKDW�DQ�DERUWLRQ�SDWLHQW�UHFHLYH�FHUWDLQ�
LQIRUPDWLRQ�³RUDOO\�DQG�LQ�SHUVRQ´�SULRU�WR�KHU�SURFHGXUH������LW�UHTXLUHV�WKDW�
WKH�LQIRUPDWLRQ�EH�SURYLGHG�E\�³WKH�DWWHQGLQJ�SK\VLFLDQ�ZKR�LV�WR�SHUIRUP�
WKH�DERUWLRQ´�RU�³WKH�UHIHUULQJ�SK\VLFLDQ´��DQG�����LW�GHOD\V�WKH�SDWLHQW�IURP�
KDYLQJ� DQ� DERUWLRQ� ³XQWLO� D�ZDLWLQJ� SHULRG� RI� IRUW\�HLJKW� ����� KRXUV� KDV�
HODSVHG�DIWHU�WKH�DWWHQGLQJ�SK\VLFLDQ�RU�UHIHUULQJ�SK\VLFLDQ�KDV�SURYLGHG�WKH�
LQIRUPDWLRQ�UHTXLUHG�>E\�WKH�VWDWXWH@�´ 7HQQ��&RGH�$QQ��������������E���
�G�����



�

6HFRQG�$P��&RPSO���³6$&´������� 3ODLQWLIIV�FODLP�WKDW�WKHVH�SURYLVLRQV�XQGXO\�EXUGHQ�ZRPHQ¶V�

DFFHVV�WR�DERUWLRQ�LQ�7HQQHVVHH�

%� /HJLVODWLYH�+LVWRU\�RI�������������D���K�

2Q�0DUFK�����������������������D���K���SUHYLRXVO\�+RXVH�%LOO���� DQG 6HQDWH�%LOO�

����� ZDV� FRQVLGHUHG� E\� WKH� +RXVH� +HDOWK� 6XEFRPPLWWHH�� RQ� $SULO� �� DQG ��� ������ LW� ZDV�

FRQVLGHUHG�E\�WKH�+RXVH�+HDOWK�&RPPLWWHH��RQ�$SULO���������� LW�ZDV�FRQVLGHUHG�E\�WKH�6HQDWH�

-XGLFLDU\�&RPPLWWHH��RQ�$SULO�����������LW�ZDV�FRQVLGHUHG�LQ�WKH�+RXVH�FDOHQGDU�DQG�UXOHV DQG�RQ�

WKH�6HQDWH�IORRU��DQG�RQ�$SULO�����������LW�ZDV�FRQVLGHUHG�RQ�WKH�+RXVH�IORRU� 6HH ';��DW�����

7KH�SURSRVHG�VWDWXWH�ZDV�SUHVHQWHG� LQ� WKH� OHJLVODWXUH� LQ�³GLUHFW� UHVSRQVH´� WR� WKH�

DGRSWLRQ�RI�$PHQGPHQW���E\�7HQQHVVHH�YRWHUV�� ,G� DW���������������������������������������7KH�

SURSRVHG�VWDWXWH¶V ODQJXDJH ZDV�DGDSWHG�IURP�D������7HQQHVVHH�VWDWXWH�WKDW�LPSRVHG�D�WZR�GD\�

ZDLWLQJ�SHULRG DQG�ZDV� LQYDOLGDWHG� LQ������� 6HH� LG� DW��������������������������������� �7KH�

� $PHQGPHQW���ZDV�D�SURSRVHG�DPHQGPHQW�WR�WKH�7HQQHVVHH�&RQVWLWXWLRQ�WKDW�UHFHLYHG�D�
PDMRULW\�RI�YRWHV�LQ�IDYRU�RI�LWV�DGRSWLRQ�LQ�7HQQHVVHH¶V�JHQHUDO�HOHFWLRQ�RQ�1RYHPEHU�����������
6HH *HRUJH�Y��+DVODP������)��6XSS���G��������������0�'��7HQQ����������$V�D�UHVXOW�RI�WKLV�YRWHU�
DSSURYDO��WKH�IROORZLQJ�VHFWLRQ�ZDV�DGGHG�WR�$UWLFOH�,�RI�WKH�7HQQHVVHH�&RQVWLWXWLRQ�

1RWKLQJ� LQ� WKLV� &RQVWLWXWLRQ� VHFXUHV� RU� SURWHFWV� D� ULJKW� WR� DERUWLRQ� RU�
UHTXLUHV�WKH�IXQGLQJ�RI�DQ�DERUWLRQ�� 7KH�SHRSOH�UHWDLQ�WKH�ULJKW�WKURXJK�WKHLU�
HOHFWHG�VWDWH� UHSUHVHQWDWLYHV�DQG�VWDWH�VHQDWRUV� WR�HQDFW��DPHQG��RU� UHSHDO�
VWDWXWHV�UHJDUGLQJ�DERUWLRQ��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��FLUFXPVWDQFHV�RI�
SUHJQDQF\�UHVXOWLQJ�IURP�UDSH�RU�LQFHVW�RU�ZKHQ�QHFHVVDU\�WR�VDYH�WKH�OLIH�
RI�WKH�PRWKHU�

7HQQ��&RQVW��DUW��,�������

� 7KH�OHJLVODWLYH�WUDQVFULSW�LQGLFDWHV�WKDW�7HQQHVVHH¶V�ZDLWLQJ�SHULRG�HQDFWHG�LQ������ZDV
LQYDOLGDWHG LQ�D�FDVH� UHIHUUHG� WR�RQO\�DV�³3ODQQHG�3DUHQWKRRG�Y��6XQGTXLVW�´� �';��DW���������
3UHVXPDEO\�WKLV�LV�D�UHIHUHQFH�WR�3ODQQHG�3DUHQWKRRG�RI�0LGGOH�7HQQ� Y��6XQGTXLVW�����6�:��G����
�������7HQQ���������LQ�ZKLFK�WKH�7HQQHVVHH�6XSUHPH�&RXUW�FRQFOXGHG�WKDW�WKH�PDQGDWRU\�ZDLWLQJ�
SHULRG�UHTXLUHPHQW��DV�LW�DSSHDUHG�LQ�D�SULRU�YHUVLRQ�RI�7HQQ��&RGH�$QQ��������������G�������DV�
ZHOO� DV� RWKHU� DERUWLRQ� VWDWXWHV� DW� LVVXH� LQ� WKH� FDVH��ZHUH� XQFRQVWLWXWLRQDO XQGHU� WKH�7HQQHVVHH�



�

OHJLVODWXUH�KHDUG� WHVWLPRQ\� WKDW� WKH�SXUSRVH�RI� WKH�SURSRVHG�VWDWXWH�ZDV� WR�SURWHFW�ZRPHQ�DQG�

JLUOV�� WR�SURYLGH� WKHP�ZLWK� DOO� RI� WKH� IDFWV� DQG� LQIRUPDWLRQ� DYDLODEOH� DQG�QHFHVVDU\� WR�PDNH� D�

FDUHIXO�DQG�IXOO\�LQIRUPHG�GHFLVLRQ��DQG�WR�JLYH�WKHP�VXIILFLHQW�WLPH�WR�FRQVLGHU�WKH�LQIRUPDWLRQ�

SURYLGHG��DV�ZHOO�DV�RWKHU�RSWLRQV��³IRU�WKH�ZHOO�EHLQJ�RI�ERWK�KHU�DQG�KHU�XQERUQ�FKLOG�´��,G� DW���

��������������������������������������������������������������������������7KH�SURSRVHG�VWDWXWH�DOVR

ZDV LQWHQGHG� WR� UHGXFH� WKH�QXPEHU�RI�FRHUFHG�DERUWLRQV�� �6HH� LG� DW������ � ,WV UHTXLUHPHQW� WKDW�

SK\VLFLDQV SURYLGH�LQIRUPDWLRQ�WR�SDWLHQWV LQ�SHUVRQ�DW�WKH ILUVW�YLVLW�ZDV�PHDQW�³WR�HQVXUH�WKDW�DOO�

RI� WKH�DFFXUDWH�PHGLFDO� LQIRUPDWLRQ� LV�JLYHQ´�DQG� WKDW�SDWLHQWV UHFHLYH�DQVZHUV� WR�DQ\�PHGLFDO�

TXHVWLRQV�RU�FRQFHUQV���,G� DW����������6RPH�OHJLVODWRUV�LQGLFDWHG�WKDW WKH�SXUSRVH�RI�WKH�SURSRVHG�

VWDWXWH�ZDV�QRW�WR�UHVWULFW�DFFHVV�WR�DQ�DERUWLRQ��WR�SODFH�DQ�REVWDFOH�LQ�WKH�SDWK�RI�ZRPHQ�VHHNLQJ�

DQ�DERUWLRQ��RU�WR�FUHDWH�LQFUHDVHG�FRVWV�RU�DQ�XQGXH�EXUGHQ���6HH�LG� DW���������������������������

��������������� �+RZHYHU�� WKH� OHJLVODWXUH�KHDUG� WHVWLPRQ\� WKDW�³>I@RUFLQJ�ZRPHQ� WR�ZDLW� IRU�DQ�

DERUWLRQ�EHIRUH�WKH\�OHJDOO\�WHUPLQDWH�WKHLU�SUHJQDQF\�FDXVHV�XQGXH�DQG�H[FHVVLYH�KDUGVKLSV�>WKDW�

DUH@�HPRWLRQDOO\�DQG�ILQDQFLDOO\�EXUGHQVRPH�RQ�ZRPHQ´ DQG�PD\�UHVXOW�LQ�ZRPHQ�KDYLQJ�ODWHU�

DERUWLRQV��³ZKLFK�PD\�FRPSURPLVH�WKHLU�KHDOWK´�RU�PD\�UHVXOW�LQ�XQVDIH�DERUWLRQV���,G� DW����������

7KH�OHJLVODWXUH�DOVR�KHDUG�WHVWLPRQ\�WKDW UHVWULFWLRQV�RQ�DERUWLRQ�GR�QRW�FDXVH�ZRPHQ�WR�FKDQJH�

WKHLU�GHFLVLRQV WR�WHUPLQDWH WKHLU SUHJQDQFLHV���6HH�LG� DW�������

7KH� OHJLVODWXUH� KHDUG� WHVWLPRQ\� WKDW� DQ� DERUWLRQ� LV� D� VHULRXV� DQG� LUUHYHUVLEOH�

&RQVWLWXWLRQ�³EHFDXVH�WKH>\@ DUH�QRW�QDUURZO\�WDLORUHG�WR�IXUWKHU�FRPSHOOLQJ�VWDWH�LQWHUHVWV�´��:LWK
UHVSHFW�WR�WKH�PDQGDWRU\�ZDLWLQJ�SHULRG��WKH�FRXUW�³OLNHZLVH�FRQFOXGH>G@ WKDW�WKH�WZR�GD\�ZDLWLQJ�
SHULRG�KDV�WKH�HIIHFW�RI�SODFLQJ�µD�VXEVWDQWLDO�REVWDFOH�LQ�WKH�SDWK�RI�D�ZRPDQ�VHHNLQJ�DQ�DERUWLRQ�¶
DQG�WKHUHIRUH�IDLOV�WR�SDVV�PXVWHU�XQGHU�DQ�XQGXH�EXUGHQ�DQDO\VLV�´��,G� DW��� �TXRWLQJ�3ODQQHG�
3DUHQWKRRG� RI� 6H�� 3D�� Y� &DVH\�� ����8�6�� ����� ���� ��������� � 7KH�ZDLWLQJ� SHULRG� UHTXLUHPHQW�
LQYDOLGDWHG�E\�6XQGTXLVW VWDWHG�� � ³7KHUH� VKDOO� EH� D� WZR�GD\�ZDLWLQJ�SHULRG� DIWHU� WKH�SK\VLFLDQ�
SURYLGHV�WKH�UHTXLUHG�LQIRUPDWLRQ��H[FOXGLQJ�WKH�GD\�RQ�ZKLFK�VXFK�LQIRUPDWLRQ�ZDV�JLYHQ�� 2Q�
WKH�WKLUG�GD\�IROORZLQJ�WKH�GD\�VXFK�LQIRUPDWLRQ�ZDV�JLYHQ��WKH�SDWLHQW�PD\�UHWXUQ�WR�WKH�SK\VLFLDQ�
DQG�VLJQ�D�FRQVHQW�IRUP�´��,G� DW����



�

PHGLFDO�SURFHGXUH�ZLWK�SK\VLFDO�DQG�SV\FKRORJLFDO�KHDOWK�ULVNV���6HH�LG� DW�������������������� ����

������������������������������������������ ������6RPH�UHSUHVHQWDWLYHV�FRPPHQWHG WKDW�DERUWLRQ�

LV�QRW�VDIH�IRU�³WKH�XQERUQ�FKLOG´�DQG�WKDW�LW�LV�D�³GHDGO\�SURFHGXUH´�WKDW�³WDN>HV@�D�OLIH�´��,G� DW����

�FRPPHQW�E\�5HS��+LOO���LG� DW �����5HS��)DLVRQ���LG� DW �����5HS��+ROVFODZ���LG� DW �����5HS��+LOO��

LG� DW �����5HS��7HUU\����

7KH�OHJLVODWXUH�KHDUG�WHVWLPRQ\�WKDW�RYHU���� RI�DERUWLRQV�LQ�7HQQHVVHH�RFFXU LQ�

WKH�ILUVW�WULPHVWHU��L�H���LQ�WKH�ILUVW��� ZHHNV�RI�SUHJQDQF\���VHH�LG� DW�����������������������DQG�WKDW�

��� RI�WKRVH�SURFHGXUHV�DUH�SHUIRUPHG�ZLWKLQ�WKH�ILUVW�� ZHHNV�RI�SUHJQDQF\���6HH�LG� DW�������7KH�

OHJLVODWXUH�FRQVLGHUHG�ZKHWKHU�WKH�SURSRVHG�VWDWXWH�PLJKW�UHVWULFW�WKH�RSWLRQV��GXH�WR�WKH�SDVVDJH�

RI�WLPH��DV�WR�WKH�W\SH�RI�SURFHGXUH�DYDLODEOH���6HH�LG� DW��������������

7KH� OHJLVODWXUH� KHDUG� WHVWLPRQ\� WKDW� DV� RI� -XO\� ������ ����RI�ZRPHQ� REWDLQLQJ�

DERUWLRQV�KDG� LQFRPHV�EHORZ������RI� WKH� IHGHUDO�SRYHUW\� OHYHO�DQG�����RI�ZRPHQ�REWDLQLQJ�

DERUWLRQV�KDG�LQFRPHV�EHWZHHQ������DQG������RI�WKH�IHGHUDO�SRYHUW\�OHYHO���6HH�LG� DW�������6RPH�

OHJLVODWRUV�EHOLHYHG WKDW�WKH�SURSRVHG�VWDWXWH�³ZRUNV�GLVSURSRUWLRQDWHO\�DJDLQVW�SRRU�ZRPHQ�´�LG�

DW� ������� �5HS�� 7XUQHU��� LG� DW ������� �5HS�� *LOPRUH��� DV� ZHOO� DV� DJDLQVW� ³\RXQJ� ZRPHQ��

XQPDUULHG�ZRPHQ��ZRPHQ�RI�FRORU��LPPLJUDQW�ZRPHQ��DQG�ZRPHQ�OLYLQJ�LQ�UXUDO�DUHDV�´��,G� DW�

�����5HS��*LOPRUH����,W�KHDUG�WHVWLPRQ\�WKDW�WKH�SDVVDJH�RI�WKH�SURSRVHG�VWDWXWH�ZRXOG�UHVXOW�LQ�

DGGLWLRQDO� FRVWV� IRU�ZRPHQ� DQG� IDPLOLHV� IURP� KDYLQJ� WR� WDNH� WLPH�RII� IURP�ZRUN�� DUUDQJH� IRU�

FKLOGFDUH��DQG�SD\�IRU�WUDQVSRUWDWLRQ�IRU�PRUH�WKDQ�RQH�WULS�WR�WKH�FOLQLF���6HH�LG� DW���������������,W�

FRQVLGHUHG�WKH�FRVW�RI�DQ�DERUWLRQ�LQ�7HQQHVVHH��VHH�LG� DW�����������DQG�ZKHWKHU� WKH�SURSRVHG�

VWDWXWH�PLJKW�UHTXLUH�ZRPHQ�WR�LQFXU�DGGLWLRQDO�PHGLFDO�H[SHQVHV���6HH�LG� DW���������,W�FRQVLGHUHG�

ZKHWKHU� WKH� SURSRVHG� VWDWXWH� EXUGHQHG� DQG� GLVFULPLQDWHG� DJDLQVW� ZRPHQ� DQG�ZKHWKHU� VLPLODU�

VWDQGDUGV�VKRXOG�EH�LPSRVHG�RQ�PHQ VHHNLQJ�D�YDVHFWRP\���6HH�LG� DW���������



��

7KH� SURSRVHG� VWDWXWH� ZDV� FKDUDFWHUL]HG� DV� UHTXLULQJ� LQIRUPHG� FRQVHQW�� DV� LV�

UHTXLUHG� IRU�RWKHU�SURFHGXUHV�� �6HH� LG� DW����������������� �7KH� OHJLVODWXUH�KHDUG� WHVWLPRQ\� WKDW�

7HQQHVVHH�DOUHDG\�KDG�LQIRUPHG�FRQVHQW�ODZV��EXW�WKH�ODZV�GLG�QRW�VSHFLILFDOO\�FRYHU�DERUWLRQV���

6HH� LG� DW����� �7KH�SURSRVHG�VWDWXWH�ZDV�VDLG� WR�EH�GLIIHUHQW� IURP�RWKHU� LQIRUPHG�FRQVHQW� ODZV�

EHFDXVH� LW� UHTXLUHV SK\VLFLDQV� WR� GLVFORVH� LQIRUPDWLRQ� EH\RQG� WKH� ULVNV� DQG� EHQHILWV� RI� WKH�

SURFHGXUH�� LW� ³JRHV� D� OLWWOH� ELW� IXUWKHU´� E\� UHTXLULQJ� SK\VLFLDQV� WR� ³SURYLGH� LQIRUPDWLRQ� >WR� D�

ZRPDQ@�VKRXOG�VKH�GHFLGH�WR�JR�IRUZDUG�ZLWK�WKH�SUHJQDQF\�´��,G� DW�����

7KH� OHJLVODWXUH�KDG�QR GDWD�VXJJHVWLQJ� WKDW�ZRPHQ�VHHNLQJ�DERUWLRQV� ODFNHG� WKH�

LQIRUPDWLRQ�QHFHVVDU\�IRU�UHVSRQVLEOH�GHFLVLRQ�PDNLQJ�RU�WKDW�PHGLFDO�SURIHVVLRQDOV�KDG�LGHQWLILHG�

D�SUREOHP�UHJDUGLQJ�D�ODFN�RI�LQIRUPDWLRQ���6HH�LG� DW������������7KH�OHJLVODWXUH�KHDUG�WHVWLPRQ\�

WKDW�SDWLHQWV�VHHNLQJ�DQ�DERUWLRQ�KDG�HQRXJK�WLPH�WR�DVN�TXHVWLRQV�DQG�WKDW�VRPH�SDWLHQWV�FKDQJHG�

WKHLU�PLQG���6HH�LG� DW�������7KH�OHJLVODWXUH�GLG�QRW�FRQVXOW�ZLWK�PHGLFDO�DVVRFLDWLRQV�UHJDUGLQJ�

WKHLU�UHFRPPHQGDWLRQV�FRQFHUQLQJ�WKH�SURSRVHG�VWDWXWH���6HH�LG� DW������$FFRUGLQJ�WR�6HQ� %HDYHUV��

D ���KRXU�ZDLWLQJ�SHULRG�ZDV�FKRVHQ�EHFDXVH�LW�LV�D�³VHQVLEOH��UHDVRQDEOH�>DPRXQW�RI@�WLPH�´�DQG�

LI� LW�ZHUH��� KRXUV�LQVWHDG��³LW¶V�SUREDEO\�JRLQJ�WR�EH�WRR�ODWH� LQ�WKH�GD\�IRU� WKH�DERUWLRQ�WR�EH�

SHUIRUPHG� DQG� ZRXOG� EH� SXVKHG� LQWR� WKH� QH[W� GD\� DQ\ZD\�´� � ,G� DW� ������� � 7KH 7HQQHVVHH�

'HSDUWPHQW�RI�+HDOWK�GLG�QRW�FRQVXOW�ZLWK�OHJLVODWRUV�UHJDUGLQJ�WKH�ZDLWLQJ�SHULRG�UHTXLUHPHQW�LQ�

WKH�SURSRVHG�VWDWXWH�� 6HH�1DJRVKLQHU�'HS��DW�������

7KH�OHJLVODWXUH KHDUG WKDW�7HQQHVVHH GLG�QRW�KDYH�D�ZDLWLQJ�SHULRG IRU�DERUWLRQ� EXW�

� 7KH�7HQQHVVHH�'HSDUWPHQW�RI�+HDOWK¶V�2IILFH�RI�/HJLVODWLYH�$IIDLUV�GLG�FRPPHQW RQ�
GUDIW� YHUVLRQV� RI� WKH� ZDLWLQJ� SHULRG� UHTXLUHPHQW�� DQG� LW VRXJKW ³UXOHPDNLQJ� DXWKRULW\� >WR� EH@�
VSHFLILFDOO\�VWDWHG�LQ�WKH�ELOO�´��1DJRVKLQHU�'HS��DW��������VHH�DOVR�5HHG�'HS��DW���������2WKHU�WKDQ�
³UHTXHVW>LQJ@�WKH�DGGLWLRQ�RI�WKH�UXOHPDNLQJ�ZLWKLQ�WKH�������ELOO�WKDW�ZDV�LQWURGXFHG�´�WKH�7HQQHVVHH�
'HSDUWPHQW�RI�+HDOWK�³GLG�QRW�KDYH�DQ\�RWKHU�LQYROYHPHQW�LQ�WKH�SDVVDJH�RI�WKH�ZDLWLQJ�SHULRG�
UHTXLUHPHQW�ELOO�´��1DJRVKLQHU�'HS��DW���������



��

LWV�VXUURXQGLQJ�VWDWHV�GLG���6HH ';� DW������������������������ $�5LJKW�WR�/LIH�UHSUHVHQWDWLYH�WROG�

WKH�OHJLVODWXUH�WKDW�³DW�D�YHU\�PLQLPXP´�D����KRXU�ZDLWLQJ�SHULRG�LQ�7HQQHVVHH�ZDV�QHFHVVDU\�LI�

LW� QR� ORQJHU�ZDQWHG� WR� EH� DQ� ³DERUWLRQ� GHVWLQDWLRQ�´� � ,G� DW� ���� ������� ��� �VWDWLQJ� WKDW�1RUWK�

&DUROLQD�ZDV� FRQVLGHULQJ� DGRSWLQJ� D� ���KRXU� ZDLWLQJ� SHULRG��0LVVRXUL� KDG� D� ���KRXU�ZDLWLQJ�

SHULRG�� DQG�$UNDQVDV� KDG� D� ���KRXU�ZDLWLQJ� SHULRG��� � 7KH� OHJLVODWXUH� FRQVLGHUHG� WKH� 6XSUHPH�

&RXUW¶V� GHFLVLRQV�� LQFOXGLQJ� 3ODQQHG� 3DUHQWKRRG� RI� 6H�� 3D�� Y� &DVH\�� ���� 8�6�� ���� ��������

XSKROGLQJ�WKH�FRQVWLWXWLRQDOLW\�RI�FHUWDLQ�VWDWXWRU\�UHTXLUHPHQWV�UHODWLQJ�WR�DERUWLRQV� 6HH ';��DW�

�����������������������������������������������������������������������

$�GLIIHUHQW� SURYLVLRQ� RI� WKH�7HQQHVVHH�&RGH�� �� ����������� GHILQHV ³HPHUJHQF\�

PHGLFDO�FRQGLWLRQ�´�EXW�WKH�SURSRVHG�VWDWXWH LQFOXGHG LWV�RZQ�GHILQLWLRQ�RI�D�PHGLFDO�HPHUJHQF\���

,G� DW� ������� 7KH� OHJLVODWXUH� KHDUG� WHVWLPRQ\� WKDW� WKH� SURSRVHG� VWDWXWH¶V�PHGLFDO� HPHUJHQF\�

SURYLVLRQ� JDYH SK\VLFLDQV DXWRQRP\� WR� GHWHUPLQH� WKH� SURSHU� FRXUVH� RI FDUH� RU WUHDWPHQW IRU�

SDWLHQWV��VHH�LG� DW�����������EXW�LW�DOVR�KHDUG�WHVWLPRQ\�WKDW�WKH�SURSRVHG�VWDWXWH¶V�GHILQLWLRQ�RI�D�

PHGLFDO�HPHUJHQF\�ZDV�XQQHFHVVDU\��ZRXOG QDUURZ�DFFHVV�WR�DERUWLRQ��DQG�ZDV�³VHWWLQJ�D�WUDS�IRU�

GRFWRUV�DFURVV�WKH�VWDWH�RI�7HQQHVVHH´�LQ�WHUPV�RI�JLYLQJ�ULVH�WR�OLDELOLW\���,G� DW�������7KH�OHJLVODWXUH�

FRQVLGHUHG�ZKHWKHU�WKH�SURSRVHG�VWDWXWH¶V�PHGLFDO�HPHUJHQF\�H[FHSWLRQ�ZDV�VR�UHVWULFWLYH�WKDW�LW�

PLJKW�LQWHUIHUH�ZLWK�VDYLQJ�SDWLHQWV¶�OLYHV���6HH�LG� DW���� 5HS��&OHPPRQV�QRWHG�WKDW�QR�WHVWLPRQ\�

GHPRQVWUDWHG�D�QHHG�IRU�D�SK\VLFLDQ�WR EH�SUHVHQW�DW�WKH�ILUVW�DSSRLQWPHQW� 6HH�LG� DW����������

7KH�OHJLVODWXUH�KHDUG�WHVWLPRQ\�IURP�-HII�7HDJXH RI 3ODQQHG�3DUHQWKRRG�RI�0LGGOH�

DQG�(DVW�7HQQHVVHH�DQG�$VKOH\�&RIILHOG�RI�3ODQQHG�3DUHQWKRRG�RI�*UHDWHU�0HPSKLV�5HJLRQ���6HH�

LG� DW�������� 7HDJXH LQGLFDWHG�WKDW�LQ�WKH�SUHYLRXV�\HDU��3ODQQHG�3DUHQWKRRG�LQ�7HQQHVVHH�KDG�

SHUIRUPHG�DSSUR[LPDWHO\�������DERUWLRQV���6HH�LG� DW�������7HDJXH�DQG�&RIILHOG�GHVFULEHG�3ODQQHG�

3DUHQWKRRG¶V� ³YHU\� VWULFW´� DQG� ³OHQJWK\´� LQIRUPHG� FRQVHQW� SURFHVV�� ZKLFK� ZDV� UHTXLUHG E\



��

UHJXODWLRQV�GHDOLQJ�ZLWK LQIRUPHG�FRQVHQW�JHQHUDOO\�LQ�7HQQHVVHH� ,G� DW���������������������������

7KH\�LQGLFDWHG WKDW�³D�QDWXUDO�EXLOW�LQ�ZDLWLQJ�SHULRG´�UHVXOWHG�LQ ZRPHQ W\SLFDOO\�ZDLWLQJ�EHWZHHQ�

IRXU�GD\V�DQG WZR�ZHHNV IURP�ZKHQ�WKH\ FDOOHG�WKH�FOLQLF�WR�ZKHQ�WKH\ REWDLQHG WKH�SURFHGXUH���

,G� DW���� ������������ 7HDJXH VWDWHG�WKDW�³LW¶V�LPSRVVLEOH�IRU�>ZRPHQ@�WR�VFKHGXOH�DQ�DSSRLQWPHQW�

RQ�WKH�VDPH�GD\�WKDW�WKH\�FDOO�´� �,G� DW����� 7HDJXH DQG�&RIILHOG WHVWLILHG�WKDW�����WR���� RI�

ZRPHQ�ZKR�VFKHGXOH�DQ�DERUWLRQ�DSSRLQWPHQW�GR�QRW�NHHS�WKDW�DSSRLQWPHQW���6HH�LG� DW����������

������7HDJXH�WHVWLILHG�WKDW�WKH�DPRXQW�RI�WLPH�LW�WDNHV�ZRPHQ�WR�PDNH�D�GHFLVLRQ�YDULHV��EXW�³>Z@H�

NQRZ� WKDW�ZRPHQ� VSHQG�PDQ\� KRXUV�� GD\V�� DQG� RIWHQ�ZHHNV� LQ� YHU\� WKRXJKWIXO� DQG� SUD\HUIXO�

FRQVLGHUDWLRQ�DERXW�ZKDW�WKH\�VKRXOG�GR�UHJDUGLQJ�WKHLU�SUHJQDQFLHV�´��,G� DW��������������&RIILHOG�

VWDWHG� WKDW�ZRPHQ�VSHQG�ILYH� WR�VL[�KRXUV�DW� WKH�FOLQLF�DQG� WKDW� WKH\�³KDYH�D� ORW�RI� WLPH�ZKLOH�

WKH\¶UH� WKHUH� WR� FRQVLGHU� WKHLU� GHFLVLRQ�´� LQ� DGGLWLRQ� WR� WKH� GD\V� RU�ZHHNV� OHDGLQJ� XS� WR� WKHLU�

DSSRLQWPHQW� EHFDXVH�3ODQQHG�3DUHQWKRRG�VWDUWV�SURYLGLQJ�LQIRUPDWLRQ�WR�ZRPHQ�GXULQJ WKHLU�ILUVW�

WHOHSKRQH�FDOO�WR�WKH�FOLQLF���,G� DW��������������������

7HDJXH�VWDWHG�WKDW�3ODQQHG�3DUHQWKRRG�ZDV�RSSRVHG�WR�WKH�SURSRVHG�VWDWXWH�EHFDXVH�

WKH�LQIRUPHG�FRQVHQW�SURFHVV�ZDV DOUHDG\�LQ�SODFH DQG EHFDXVH WKH�SURSRVHG�VWDWXWH ZRXOG�LQWHUIHUH�

ZLWK�WKH�GRFWRU�SDWLHQW�UHODWLRQVKLS��ZRXOG�OLPLW�WKH�GHOLYHU\�RI�FDUH��DQG�ZRXOG�IRUFH�ZRPHQ�WR�

GHOD\�WKH�SURFHGXUH DIWHU�WKH\�KDG PDGH�D�GHFLVLRQ��UHVXOWLQJ�LQ�D�PRUH�FRPSOLFDWHG�SURFHGXUH�RU�

DQ�LQDELOLW\� WR�KDYH WKH�SURFHGXUH�DW�DOO�� �6HH�LG� DW������� 7HDJXH�LQGLFDWHG WKDW� WKH�SURSRVHG�

VWDWXWH�ZRXOG�UHTXLUH�ZRPHQ�WR�UHFHLYH�LQIRUPDWLRQ�WKDW�PD\�QRW�EH�VFLHQWLILFDOO\�RU�PHGLFDOO\�

DFFXUDWH DQG ZRXOG�FUHDWH�EDUULHUV�WR�DFFHVVLQJ�VDIH�DQG�OHJDO�DERUWLRQV LQ�7HQQHVVHH���6HH�LG� DW�

����������������������� 7HDJXH�WHVWLILHG�WKDW�DQ�DERUWLRQ�³LV�DOUHDG\�RQH�RI� WKH�VDIHVW�PHGLFDO�

SURFHGXUHV�WKDW�D�ZRPDQ�FDQ�UHFHLYH�´��,G� DW�������� 7HDJXH DOVR LQGLFDWHG�WKDW�WKH�³$PHULFDQ�

3V\FKRORJLFDO�$VVRFLDWLRQ�DQG�3V\FKLDWULF�$VVRFLDWLRQ�KDYH�ERWK� LVVXHG�VWDWHPHQWV� VD\LQJ� WKDW�



��

ZRPHQ�ZKR�JR� WKURXJK�DERUWLRQ�DUH�QR�PRUH� OLNHO\� WR�H[SHULHQFH�PHQWDO�KHDOWK� >RU� VXEVWDQFH�

DEXVH@�LVVXHV�WKDQ�������RWKHU�ZRP>H@Q�´��,G� DW������

7KH� OHJLVODWXUH� KHDUG� WHVWLPRQ\� IURP� 6XVDQ�'RGG�� DQ� REVWHWULFLDQ�J\QHFRORJLVW�

ZKR�KDG�SUDFWLFHG�IRU�WKLUW\�\HDUV�LQ�.QR[YLOOH���6HH�LG� DW���� 'U��'RGG�WHVWLILHG�WKDW�DQ�DERUWLRQ�

³LV�DQ�H[WUHPHO\�VDIH�SURFHGXUH´�WKDW�LV�³PXFK�VDIHU�WKDQ�FDUU\LQJ�D�SUHJQDQF\�´��,G� DW����� 'U��

'RGG�GHVFULEHG�WKH�LQIRUPHG�FRQVHQW�SURFHVV�DW�KHU�RIILFH��ZKLFK�LQYROYHG�³H[WHQVLYH�FRXQVHOLQJ´

WKDW�ODVWHG�DW�OHDVW�WZR�KRXUV���,G� DW���������������� 6KH�WHVWLILHG�WKDW�UHTXLULQJ�ZRPHQ�WR�UHWXUQ�

DIWHU��� KRXUV�LV�³D�ELJ�EXUGHQ�IRU�WKH�ZRPHQ�RI�7HQQHVVHH´�EHFDXVH�RI�WKH�QHHG�WR�DWWHQG�D�VHFRQG�

DSSRLQWPHQW�� ZKLFK� QHFHVVLWDWHV� WDNLQJ DGGLWLRQDO� WLPH� RII� IURP�ZRUN�� ILQGLQJ FKLOGFDUH�� DQG�

SD\LQJ IRU�JDV��ZKLFK�VRPH�RI�KHU�SDWLHQWV�GLG�QRW�KDYH PRQH\�WR�FRYHU���,G� DW�������� 6KH�VWDWHG

WKDW WKH� SURSRVHG� VWDWXWH�ZRXOG� ³YHU\� IUHTXHQWO\>@� SRVWSRQH� WKH SURFHGXUH� DW� OHDVW� RQH� WR� WZR�

ZHHNV��ZKLFK�PDNHV�WKH�SURFHGXUH�PRUH�SDLQIXO�´�FDXVHV ³WKH�ZRPDQ�KDYH�WR�VXIIHU�WKDW�PXFK�

ORQJHU��DQG�LW�LV�WRWDOO\�XQUHDVRQDEOH�LQ�P\�RSLQLRQ�´��,G� DW����������'U��'RGG�WHVWLILHG�WKDW�DERXW�

KDOI�RI�KHU�SDWLHQWV�FKRRVH�WR�KDYH�D�PHGLFDWLRQ�DERUWLRQ�DQG�WKDW�WKH�GHOD\�LQ�FDUH�FDXVHG�E\�WKH�

SURSRVHG�VWDWXWH�LV�³JRLQJ�WR�SXW�>VRPH�ZRPHQ@�LQ�D�GLIIHUHQW�FDWHJRU\�RI�DERUWLRQ�DQG�OLPLW�WKHLU�

FKRLFHV�´��,G� DW����������

7KH� OHJLVODWXUH� KHDUG� 5HEHFFD� 7HUUHOO� RI� DERUWLRQ� SURYLGHU� &KRLFHV� 0HPSKLV�

GHVFULEH�WKH�FOLQLF¶V LQIRUPHG�FRQVHQW�SURFHVV DQG�RSHUDWLRQV LQ�GHWDLO�� �6HH�LG� DW��������������

�����������������7HUUHOO�WHVWLILHG�WKDW�WKH�SURSRVHG�VWDWXWH�ZRXOG�FUHDWH�DQ�XQGXH�EXUGHQ�EHFDXVH�

RI�WKH�FRVW�RI�ORVW�ZDJHV��FKLOGFDUH��DQG�WUDQVSRUWDWLRQ�IRU�ZRPHQ WR�DWWHQG�D�VHFRQG�DSSRLQWPHQW���

6HH�LG� DW����������6KH�ZDV�DZDUH�RI�QR�PHGLFDO�UHDVRQ�ZK\�SK\VLFLDQV��DV�RSSRVHG�WR�RWKHU�VWDII��

VKRXOG�KDYH�WR GHOLYHU�LQIRUPDWLRQ�DERXW�WKH�SURFHGXUH�WR�SDWLHQWV�� 6HH�LG� DW�������

7KH�OHJLVODWXUH�UHMHFWHG�DPHQGPHQWV�WKDW�ZRXOG�KDYH�EURDGHQHG�ZKR�FRXOG�SURYLGH�



��

LQIRUPDWLRQ� WR� SDWLHQWV�� UHTXLUHG� WKDW� WKH� LQIRUPDWLRQ� SURYLGHG� EH�PHGLFDOO\� DFFXUDWH�� DOORZHG�

LQIRUPDWLRQ� WR� EH� SURYLGHG� RYHU� WKH� WHOHSKRQH� RU� E\� ³7HOHKHDOWK´� �HOLPLQDWLQJ� WKH� LQ�SHUVRQ�

UHTXLUHPHQW�� PDGH�WKH�SURSRVHG�VWDWXWH¶V�UHTXLUHPHQWV�LQDSSOLFDEOH�WR�YLFWLPV�RI�UDSH�RU�LQFHVW��

RU PRGLILHG�WKH�GHILQLWLRQ�RI�D�PHGLFDO�HPHUJHQF\���6HH�LG� DW������������������������������������

��� VHH DOVR -;��-;���

,,,� 7ULDO�3URFHHGLQJV��6XPPDU\�RI�7HVWLPRQ\��DQG�)LQGLQJV�RI�)DFW

7KH�SDUWLHV�SUHVHQWHG�HYLGHQFH�DW�WULDO�RQ�WZR�LVVXHV�������ZKHWKHU�������������D��

�K��SODFHV�DQ�XQGXH�EXUGHQ�RQ�WKH�ULJKW�RI�ZRPHQ�WR�REWDLQ�D�SUH�YLDELOLW\�DERUWLRQ��DQG�����ZKHWKHU�

WKH�VWDWXWH GLVFULPLQDWHV�DJDLQVW�ZRPHQ�RQ�WKH�EDVLV�RI�VH[ DQG�JHQGHU�VWHUHRW\SHV�� �$OO�RI� WKH�

SDUWLHV¶ PRWLRQV LQ�OLPLQH�WR�GLVTXDOLI\�RQH�DQRWKHU¶V�ZLWQHVVHV�DUH�GHQLHG� 7KH�SDUWLHV¶ PRWLRQV�

LQ�OLPLQH�WR�H[FOXGH�RQH�DQRWKHU¶V�H[KLELWV�DUH�GHQLHG��H[FHSW�WKDW�GHIHQGDQWV¶�PRWLRQ�LQ�OLPLQH�WR�

H[FOXGH�SODLQWLIIV¶� MRXUQDO�DUWLFOHV��ERRNV��DQG�VLPLODU�PDWHULDOV�>GRFNHW�HQWU\����@�LV�GHQLHG�DV�

PRRW��DV�LQGLFDWHG�E\�SODLQWLIIV�LQ�WKHLU�UHVSRQVH�>GRFNHW�HQWU\����@���DQG�GHIHQGDQWV¶ PRWLRQ�LQ�

OLPLQH�WR�H[FOXGH�D�ZRUNLQJ�SDSHU�>GRFNHW�HQWU\����@ LV�JUDQWHG�� 6HH 7U�����������9RO�����SS�����

�����

3ODLQWLIIV�FDOOHG�REVWHWULFLDQ�J\QHFRORJLVW�6DUDK�:DOOHWW�DV�WKHLU�ILUVW�ZLWQHVV���'U��

:DOOHWW�WHVWLILHG�WKDW RQ�-XQH��������� 3ODQQHG�3DUHQWKRRG�*UHDWHU�0HPSKLV�5HJLRQ��³33*05´��

DQG� 3ODQQHG� 3DUHQWKRRG� RI�0LGGOH� DQG� (DVW� 7HQQHVVHH� �³330(7´�� PHUJHG� WR� IRUP� 3ODQQHG�

3DUHQWKRRG�RI�7HQQHVVHH�DQG�1RUWK�0LVVLVVLSSL��³33710´��� 6HH�:DOOHWW��7U��������� �9RO����

SS����������33710�SURYLGHV�DERUWLRQ�VHUYLFHV�DW IRXU�KHDOWK�FHQWHUV���WZR�LQ�0HPSKLV �IRUPHUO\�

33*05���RQH�LQ�1DVKYLOOH �IRUPHUO\�330(7���DQG�RQH�LQ�.QR[YLOOH �IRUPHUO\�330(7�� 33710�

� 'U��:DOOHWW�EHFDPH�WKH�FKLHI�PHGLFDO�RIILFHU�RI�33710�DW�WKH�WLPH�RI�WKH�PHUJHU���6HH�
:DOOHWW��7U�����������9RO�����S�������3ULRU�WR�WKDW��VKH�ZDV�WKH�PHGLFDO�GLUHFWRU�RI�33*05���6HH�LG�



��

SURYLGHV�DSSUR[LPDWHO\�������DERUWLRQV�SHU�\HDU���6HH�LG� DW����������������

'U��:DOOHWW� WHVWLILHG� WKDW�33710�SURYLGHV�PHGLFDWLRQ�DERUWLRQV�XS� WR��� ZHHNV�

/03� DQG�VXUJLFDO�DERUWLRQV�XS�WR��� ZHHNV�DQG�� GD\V�/03 �WKH�ODWHVW�JHVWDWLRQDO�DJH�FXWRII�WKDW�

LV� SHUPLWWHG� IRU� VXUJLFDO� DERUWLRQV� LQ�7HQQHVVHH��� �6HH� LG�� DW� ���� ������� �2QH� KHDOWK� FHQWHU� LQ�

0HPSKLV�DQG�WKH�KHDOWK�FHQWHU�LQ�1DVKYLOOH�RIIHU�ERWK�PHGLFDWLRQ�DQG�VXUJLFDO�DERUWLRQV���6HH�LG�

DW���� 7KH�RWKHU�KHDOWK�FHQWHU�LQ�0HPSKLV�DQG�WKH�KHDOWK�FHQWHU�LQ�.QR[YLOOH�RIIHU�RQO\�PHGLFDWLRQ�

DERUWLRQV��KRZHYHU��WKH�KHDOWK�FHQWHU�LQ�0HPSKLV�KDV�WHPSRUDULO\�VXVSHQGHG�WKLV�VHUYLFH���,G� DW�

������� � 'U�� :DOOHWW VWDWHG� WKDW� LW� ZDV� VXVSHQGHG� EHFDXVH� ³LQ� HIIRUWV� WR� PDNH� VXUH� DFFHVV� LV�

PDLQWDLQHG��������DOO�RI�WKH�DERUWLRQ�>SURFHGXUHV�KDYH@ EHHQ�PRYHG�WR�RQH�KHDOWK�FHQWHU�VR�WKH�RWKHU�

KHDOWK�FHQWHU�FDQ�IRFXV�RQ�IDPLO\�SODQQLQJ�RQO\�´��,G�

'U��:DOOHWW H[SODLQHG� WKDW�³D�PHGLFDWLRQ�DERUWLRQ� LQYROYHV�D�ZRPDQ� WDNLQJ� WZR�

PHGLFDWLRQV�LQ�RUGHU�WR�SDVV�D�SUHJQDQF\���6KH�ZLOO�W\SLFDOO\�WDNH�RQH�PHGLFDWLRQ�LQ�WKH�FOLQLF��D�

PHGLFDWLRQ� FDOOHG� PLIHSULVWRQH�� DQG� WKHQ� D� VHFRQG� PHGLFDWLRQ >FDOOHG� PLVRSURVWRO@ DW� KRPH��

W\SLFDOO\�DQ\ZKHUH�XS� WR����KRXUV�DIWHU� WKH�ILUVW�SLOO�´� �,G� DW����� �7KH�SDWLHQW ZLOO�³H[SHULHQFH�

FUDPSLQJ�DQG�EOHHGLQJ�DW�KRPH�´�ZKLFK�³LV�YHU\�HTXLYDOHQW�WR�ZKDW�D�ZRPDQ�PLJKW�H[SHULHQFH�

ZLWK�D�PLVFDUULDJH�´��,G� DW������$�PHGLFDWLRQ�DERUWLRQ�GRHV�QRW�UHTXLUH�VHGDWLRQ�DQG�LV�DYDLODEOH�

XS�WR��� ZHHNV�/03���6HH�LG� DW��������� 0DQ\�SDWLHQWV�³VWURQJO\�SUHIHU>@´�D�PHGLFDWLRQ�DERUWLRQ�

IRU�YDULRXV�UHDVRQV���WR�DYRLG�D�SURFHGXUH�RU�VHGDWLRQ��EHFDXVH�LWV�UHVHPEODQFH�WR�D�PLVFDUULDJH�

PDNHV�LW�VHHP�³PRUH�QDWXUDO�´�RU�EHFDXVH�IRU�FHUWDLQ�SDWLHQWV LW�LV�PHGLFDOO\�VDIHU�WKDQ�D�VXUJLFDO�

DERUWLRQ���,G� DW������$�PHGLFDWLRQ�DERUWLRQ�ZRXOG�EH�WKH�PHGLFDOO\�SUHIHUUHG�RSWLRQ�IRU�SDWLHQWV�

ZLWK�ILEURLGV�RU�EHQLJQ�XWHULQH�WXPRUV�RU�IRU�WKRVH�ZLWK�D�KLVWRU\ RI�XWHULQH�VXUJHU\�RU�VFDUULQJ���

� 3ODLQWLIIV�LQGLFDWH�WKDW�³µ/03¶�GHQRWHV�WKH�ILUVW�GD\�RI�D�SUHJQDQW�ZRPDQ¶V�µODVW�PHQVWUXDO�
SHULRG�¶��,W�LV�WKH�VWDQGDUG�PHDVXUH�RI�JHVWDWLRQDO�DJH�XVHG�E\�PHGLFDO�SURIHVVLRQDOV�´��6$&������
Q�����'HIHQGDQWV�GR�QRW�GLVSXWH�WKH�PHDQLQJ�RU�XVDJH�RI�WKLV�WHUP�
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6HH�LG� DW������� 'U��:DOOHWW�WHVWLILHG�WKDW PDQ\�ZRPHQ�ZLWK�D�KLVWRU\�RI�VH[XDO�WUDXPD�SUHIHU�D�

PHGLFDWLRQ�DERUWLRQ�EHFDXVH�WKH\�³ILQG�DQ\�SHOYLF�H[DPV�UH�WUDXPDWL]LQJ�´��,G� DW������

$�VXUJLFDO�DERUWLRQ�³LQYROYHV�D�SDWLHQW�XQGHUJRLQJ�D�VLPSOH�DVSLUDWLRQ�SURFHGXUH��

XVXDOO\� ODVWLQJ� DERXW� ILYH�PLQXWHV� WR� UHPRYH� WKH� FRQWHQWV�RI�KHU�XWHUXV�� �7KDW�SURFHGXUH�PD\�

LQYROYH�VHGDWLRQ�´�DQG� LW�PD\�EH�GRQH�DV�DQ�RXWSDWLHQW�SURFHGXUH�� � ,G� DW����� $V�D�SUHJQDQF\�

SURJUHVVHV� WKLV� SURFHGXUH� PD\� WDNH� PRUH� WLPH DQG UHTXLUH� DGGLWLRQDO� VNLOOV�� WUDLQLQJ� DQG�

HTXLSPHQW���6HH�LG� DW�����������������'U��:DOOHWW�WHVWLILHG�WKDW�³>D@OWKRXJK�VXUJLFDO�DERUWLRQ�DW�DOO�

WLPHV�UHPDLQV�YHU\�VDIH��WKH�ULVN�RI�VXUJLFDO�DERUWLRQ�GRHV�JR�XS�DV�WKH�SUHJQDQF\�JHVWDWLRQDO�DJH�

LQFUHDVHV�´��,G� DW���������$IWHU��� RU��� ZHHNV�/03��D�VXUJLFDO�DERUWLRQ�³PD\�W\SLFDOO\�LQYROYH�D�

WZR�GD\�SURFHGXUH��VR�WKH�ZRPDQ�PXVW�FRPH�LQ�RQH�GD\�WR�UHFHLYH�PHGLFDWLRQV�RU�SURFHGXUHV�WR�

KHOS�SUHSDUH�KHU�FHUYL[�IRU�WKH�DERUWLRQ��DQG�WKHQ�UHWXUQ������ D�VHFRQG�GD\�IRU�WKDW�SURFHGXUH�´��,G�

DW���� 7KLV�WZR�GD\�SURFHGXUH�EHFDPH�D�WKUHH�GD\�SURFHGXUH�ZKHQ ������������D���K��ZHQW�LQWR�

HIIHFW���6HH�LG� DW����

'U��:DOOHWW�WHVWLILHG�WKDW�³>D@OO�W\SHV�RI�SDWLHQWV´ VHHN�DERUWLRQ�FDUH�DW�33710�IRU�

YDULRXV�UHDVRQV DQG�WKDW�³>L@W¶V�LPSRVVLEOH�WR�QDPH�DOO�RI�WKH�GLIIHUHQW�W\SHV�RI�SDWLHQWV�WKDW�ZH�

WDNH�FDUH�RI�´ ,G� DW���������³:RPHQ�RI�DOO�LQFRPH�OHYHOV�REWDLQ�DERUWLRQV��EXW�DERUWLRQ�LV�PRUH�

FRPPRQ�DPRQJ�ZRPHQ�ZLWK�ORZHU�LQFRPH�OHYHOV��DQG�ZH�GLG�VHH�WKDW�DW�33710�´ ,G� DW���� $V�

ZLWK�RWKHU�GRFWRUV¶�DSSRLQWPHQWV��SDWLHQWV�FRPPRQO\�GR�QRW�DWWHQG D ILUVW�RU�VHFRQG�DSSRLQWPHQW�

IRU�DERUWLRQ�FDUH��EXW�WKH�IUHTXHQF\�RI�³QR�VKRZV´�IRU�WKH�VHFRQG�DSSRLQWPHQW�LV�³VLJQLILFDQWO\�

OHVV´�WKDQ�IRU�WKH�ILUVW�DSSRLQWPHQW���6HH�LG� DW���������'U��:DOOHWW�WHVWLILHG�WKDW�EHWZHHQ�-XQH�����

������ DQG� -XQH� ���� ���� �EHIRUH� WKH� FKDOOHQJHG� VWDWXWH� ZHQW� LQWR� HIIHFW� RQ� -XO\� ��� �������

DSSUR[LPDWHO\�����SDWLHQWV�REWDLQHG�DQ�DERUWLRQ�UHODWHG�XOWUDVRXQG�DW�33*05�EXW�GLG�QRW�REWDLQ�

DQ�DERUWLRQ�WKHUH���6HH�LG� DW������VHH DOVR -;���DW������%HWZHHQ�-XO\����������DQG�-DQXDU\�����
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������DSSUR[LPDWHO\�����SDWLHQWV�REWDLQHG�DQ�DERUWLRQ�UHODWHG�XOWUDVRXQG�DW�33*05�EXW�GLG�QRW�

REWDLQ�DQ�DERUWLRQ�WKHUH���6HH :DOOHWW��7U�����������9RO�����S�������VHH DOVR -;���DW����������-;���

DW� ����� ����� �DSSUR[LPDWHO\� ���� SDWLHQWV� EHWZHHQ� $XJXVW� ��� ������ DQG� 'HFHPEHU� ���� ������

REWDLQHG�DQ�DERUWLRQ�UHODWHG�XOWUDVRXQG�DW�33*05�EXW�GLG�QRW�REWDLQ�DQ�DERUWLRQ WKHUH����

'U��:DOOHWW�VWDWHG�WKDW�³>L@W¶V�LPSRVVLEOH�WR�NQRZ�ZK\�SDWLHQWV�QR�VKRZ>@´�IRU�DQ�

DSSRLQWPHQW�EHFDXVH�WKHUH DUH�PDQ\�SRVVLEOH�UHDVRQV�IRU�WKLV���SDWLHQWV FRXOG�KDYH�DQ�DSSRLQWPHQW�

HOVHZKHUH��EH�QR�ORQJHU�VHHNLQJ�DERUWLRQ�FDUH��EH XQFHUWDLQ��EH�XQDEOH�WR�UHWXUQ�WR�WKH�FOLQLF�GXH�

WR�ORJLVWLFV��RU EH�LQHOLJLEOH�WR�UHWXUQ�EHFDXVH�RI D�PLVFDUULDJH��DQ�HFWRSLF�SUHJQDQF\��D�SUHJQDQF\

WKDW�LV�WRR�IDU�DORQJ��RU�EHFDXVH�WKH\�DUH QRW�DFWXDOO\�SUHJQDQW���:DOOHWW��7U�����������9RO�����SS�

��������������������������� $V�D� UHVXOW�� WKH�QXPEHU�RI�SDWLHQWV�ZKR�DUH� FRQIOLFWHG� DERXW� WKH�

DERUWLRQ� GHFLVLRQ� LV� QRW� GLUHFWO\� FRUUHODWHG� ZLWK� WKH� QXPEHU� ZKR� GR� QRW� UHWXUQ� IRU� D� VHFRQG�

DSSRLQWPHQW���,G� DW����������33710�GRHV�QRW�WUDFN�WKH�UHDVRQV�IRU�³QR�VKRZV´�RXW�RI�UHVSHFW�IRU�

SDWLHQWV¶�SULYDF\�DQG�EHFDXVH�LW�LV�LUUHOHYDQW�WR�WKHLU�PHGLFDO�FDUH���,G� DW���������33*05�GLG QRW�

WUDFN�WKHVH�UHDVRQV�HLWKHU���6HH -;���DW��� -;���DW�������

'U��:DOOHWW�WHVWLILHG�WKDW�LW�LV�KHU�OHJDO�DQG�³HWKLFDO�REOLJDWLRQ�>DV�D�SK\VLFLDQ@ WR�

PDNH� VXUH� SDWLHQWV� XQGHUVWDQG� DQ\� SURFHGXUH� WKDW� WKH\¶UH� XQGHUJRLQJ´� DQG� WKDW� ³>L@W¶V� DOVR�

LPSRUWDQW DV� SDUW� RI� RXU�PLVVLRQ� DW� 3ODQQHG�3DUHQWKRRG�� >IRU@ SDWLHQWV� WR� KDYH� DOO LQIRUPDWLRQ�

DYDLODEOH�WR�WKHP�WR�PDNH�LQIRUPHG�FKRLFHV�´��:DOOHWW��7U�����������9RO�����SS� ����������3ULRU�WR�

������������D���K��WDNLQJ�HIIHFW��D�SDWLHQW�ZKR�ZRXOG�DSSHDU DW RQH�RI�WKH�0HPSKLV�KHDOWK�FHQWHUV

ZRXOG�PHHW�ZLWK�D�WUDLQHG�SDWLHQW�HGXFDWRU�IRU�DSSUR[LPDWHO\�WKLUW\�PLQXWHV���6HH�LG� DW���������7KH�

SDWLHQW� HGXFDWRU�ZRXOG� REWDLQ� WKH SDWLHQW¶V� KLVWRU\� DQG� SURYLGH� LQIRUPDWLRQ� UHJDUGLQJ RSWLRQV��

DERUWLRQ�� FRQWUDFHSWLRQ�� DV�ZHOO� DV� FRXQVHOLQJ� DQG� FRPPXQLW\� UHVRXUFHV�� �6HH� LG� 7KH SDWLHQW�

ZRXOG�GLVFXVV�KHU�GHFLVLRQ ZLWK�WKH�SDWLHQW�HGXFDWRU��ZKR�ZRXOG FRQGXFW�D�GHFLVLRQ�DVVHVVPHQW�
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DQG�VFUHHQ�IRU�FRHUFLRQ���6HH�LG� DW������7KH�DVVHVVPHQW�DQG�VFUHHQLQJ�ZRXOG�LQYROYH�WKH�SDWLHQW�

HGXFDWRU�DVNLQJ�WKH�SDWLHQW�DERXW�KHU�GHFLVLRQ��LI�VKH�KDV�VXSSRUW�LQ�KHU�GHFLVLRQ��DQG�LI�VKH�LV�EHLQJ�

SUHVVXUHG WR�PDNH�D�FHUWDLQ�GHFLVLRQ DERXW�KHU�SUHJQDQF\���6HH�LG� DW�������������$�SDWLHQW ZRXOG�

UHFHLYH�³DQ�H[WHQVLYH�SDFNHW�RI�PDWHULDOV�WR�DOVR�UHYLHZ�LQ�ZULWLQJ�´��,G� DW���� 7KHVH�PDWHULDOV�

ZRXOG�EH JLYHQ�WR�WKH�SDWLHQW�DW�FKHFN�LQ��ZRXOG�EH�UHYLHZHG�ZLWK�WKH�SDWLHQW�HGXFDWRU� DQG ZRXOG�

EH�VLJQHG�E\�WKH�SDWLHQW�WR�LQGLFDWH�VKH�XQGHUVWRRG�WKH�LQIRUPDWLRQ���6HH�LG� DW��������3;����7KH�

SDWLHQW�ZRXOG�KDYH�DQ�XOWUDVRXQG�DW�KHU�YLVLW��ZLWK�WKH�RSSRUWXQLW\�WR�YLHZ�LW�DQG�WKH�RSWLRQ�WR�

UHFHLYH D�SLFWXUH�RI�WKH�XOWUDVRXQG���6HH :DOOHWW��7U�����������9RO�����S� �����

$IWHU�PHHWLQJ�ZLWK�WKH�SDWLHQW�HGXFDWRU��WKH�SDWLHQW�ZRXOG�PHHW�LQGLYLGXDOO\�ZLWK�

WKH� SK\VLFLDQ� IRU� DSSUR[LPDWHO\� WHQ�PLQXWHV�� GHSHQGLQJ� RQ� WKH� SDWLHQW¶V� QHHGV�� TXHVWLRQV�� DQG�

FRQFHUQV���6HH�LG� DW ��������7KH�SK\VLFLDQ�ZRXOG�³FRQILUP�LQIRUPHG�FRQVHQW�IRU�WKH�SURFHGXUH�DQG�

WKDW�WKH�SDWLHQW�XQGHUVWRRG�WKH�ULVNV��EHQHILWV��DQG�DOO�WKH�DOWHUQDWLYHV�RI�SURFHHGLQJ�´ ,G� DW����

7KLV ZRXOG�LQYROYH�UHYLHZLQJ�WKH�SDWLHQW¶V�PHGLFDO�KLVWRU\��FRXQVHOLQJ�WKH�SDWLHQW�DERXW�PHGLFDO�

FRQFHUQV��DQVZHULQJ�KHU�TXHVWLRQV��DQG ³DOZD\V�UHYLHZ>LQJ@�WKH�SDWLHQW�GHFLVLRQ�DVVHVVPHQW�DQG�

DVVXU>LQJ@�WKDW�WKH�SDWLHQW�ZDV�ILUP�LQ�KHU�FKRLFH�WR�KDYH�DQ�DERUWLRQ´�³E\�DVNLQJ�WKH�SDWLHQW�LI�VKH�

ZDV�FRQILGHQW�RI�KHU�GHFLVLRQ��LI�VKH�KDV�VXSSRUW�LQ�KHU�GHFLVLRQ��DQG�>LI@ VKH�KDG�DQ\�FRQFHUQV�

DERXW�SURFHHGLQJ�´��,G� DW�������

3DWLHQW� HGXFDWRUV ZKR�ZHUH XQFRPIRUWDEOH�ZLWK� D SDWLHQW¶V� UHVSRQVHV DERXW� KHU�

GHFLVLRQ�ZRXOG�DVN�WKH�SK\VLFLDQ�WR�GR�VRPH�DGGLWLRQDO�VFUHHQLQJ�³WR�HQVXUH�WKDW�WKH�SDWLHQW>@ Z>DV@

PDNLQJ�GHFLVLRQV�RQ�>KHU@ RZQ�DQG������ Z>DV@ FOHDU�DERXW�WKH�GHFLVLRQ�PDNLQJ�SURFHVV�´��,G� DW������

3DWLHQWV ZKR ZHUH XQVXUH�RI�WKHLU GHFLVLRQV ZRXOG�UHFHLYH�FRXQVHOLQJ��ZRXOG�EH�HQFRXUDJHG�WR�

WDNH�PRUH�WLPH� DQG ZRXOG�QRW�KDYH�WKH�DERUWLRQ�RQ�WKDW�GD\���6HH�LG� DW�������������3DWLHQWV ZKR

FKDQJHG WKHLU PLQGV DERXW�WKH DERUWLRQ�ZRXOG�EH IUHH�WR�OHDYH�WKH�IDFLOLW\���6HH�LG� DW������3DWLHQWV
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ZKR� ZHUH XQVXUH� RU� ZKR� FKDQJHG WKHLU PLQGV ZRXOG� EH JLYHQ� LQIRUPDWLRQ� RQ� SUHQDWDO� FDUH��

SDUHQWLQJ��DQG�DGRSWLRQ���6HH�LG� DW��������

$IWHU� �� ����������D���K��ZHQW� LQWR� HIIHFW�� WKH� FRXQVHOLQJ� DQG� LQIRUPHG�FRQVHQW�

SURFHVV�DW�WKH�0HPSKLV�KHDOWK�FHQWHUV�VWD\HG�ODUJHO\�WKH�VDPH���1RZ�WKH�SDWLHQW�PHHWV ZLWK�WKH�

SDWLHQW�HGXFDWRU�DQG�WKH�SK\VLFLDQ�DW�KHU�ILUVW�DSSRLQWPHQW��³ZLWK�WKH�DGGLWLRQ�RI�PDNLQJ�VXUH�WKDW�

WKH�SK\VLFLDQ�SURYLGH>V@ WKH�VWDWH�PDQGDWHG�LQIRUPDWLRQ�DV�ZHOO�´��,G� DW������7KH�SDWLHQW�UHWXUQV DW�

OHDVW��� KRXUV�ODWHU�IRU�KHU�VHFRQG�DSSRLQWPHQW��ZKHUH KHU�PHGLFDO�KLVWRU\�DQG�KHU�GHFLVLRQ�DUH�

³UHYHULI>LHG@´�EHIRUH�SURFHHGLQJ�ZLWK�WKH�DERUWLRQ� ,G� DW������'U��:DOOHWW�WHVWLILHG�WKDW DSDUW�IURP

WKH�SK\VLFLDQ�SURYLGLQJ WKH�SDWLHQW�ZLWK�WKH VWDWH�PDQGDWHG�LQIRUPDWLRQ��WKH�RQO\�RWKHU�FKDQJH�LV�

WKH DGGLWLRQ�RI D GRFXPHQW�HQWLWOHG�³3DWLHQW�$FNQRZOHGJHPHQW�RI�3K\VLFLDQ�&RXQVHOLQJ´�WR�WKH

ZULWWHQ�PDWHULDOV�JLYHQ WR�WKH�SDWLHQW DW�FKHFN�LQ� ,G� DW�������������������3;�� 7KLV�GRFXPHQW

FRQWDLQV WKH�VWDWH�PDQGDWHG�LQIRUPDWLRQ�DQG�LV�VLJQHG�E\�WKH�SDWLHQW WR�FRQILUP�WKDW�VKH�ZDLWHG DW�

OHDVW �� KRXUV�EHIRUH�REWDLQLQJ�WKH�DERUWLRQ���6HH :DOOHWW��7U�����������9RO�����S�����

'U�� :DOOHWW� WHVWLILHG� WKDW� WKH� 0HPSKLV� KHDOWK� FHQWHUV� UHFRUG� SDWLHQWV¶ GHFLVLRQ�

DVVHVVPHQWV ± L�H��� WKH� FRQYHUVDWLRQ� DERXW� GHFLVLRQ�PDNLQJ� DQG� KRZ� SDWLHQWV IHHO DERXW� WKH

GHFLVLRQ�± LQ�WKHLU�HOHFWURQLF�KHDOWK�UHFRUGV���6HH�LG� DW������7KHVH�UHFRUGV VKRZ ZKHWKHU�WKH�SDWLHQW�

³GHVFULEHG�EHLQJ�FRQILGHQW�DQG�FOHDU�LQ�KHU�GHFLVLRQ´��WKH�SDWLHQW�³GHVFULEH>G@�EHLQJ�VDG��DQJU\��RU�

DPELYDOHQW��EXW�FOHDU�LQ�KHU�GHFLVLRQ�WR�KDYH�DQ�DERUWLRQ´��WKH�SDWLHQW�ZDV�³FRQIXVHG��FRQIOLFWHG��

RU�XQGHFLGHG´��RU�WKH�SDWLHQW�ZDV�³FOHDU�WKDW�VKH�GLG�QRW�ZDQW�WR�KDYH�DQ�DERUWLRQ�´��,G� 'U��:DOOHWW�

VWDWHG�WKDW�SULRU�WR�������������D���K��WDNLQJ�HIIHFW��³PRVW�RI�WKH�SDWLHQWV�>DW�WKH�0HPSKLV�KHDOWK�

FHQWHUV@�ZHUH�YHU\��YHU\�FOHDU�DERXW�WKHLU�GHFLVLRQ�DW�WKH�WLPH�WKDW�WKH\�DUULYHG�DW�WKH�KHDOWK�FHQWHU�´��

,G� DW���������6KH�VWDWHG�WKDW�PDQ\�SDWLHQWV�KDG�DOUHDG\�FRQVXOWHG�ZLWK�SDUWQHUV��IDPLOLHV��IULHQGV��

RU� UHOLJLRXV� OHDGHUV� DQG� WKDW� WKH\� KDG� HQRXJK� WLPH� WR� FRQVLGHU� WKHLU� RSWLRQV� SULRU� WR� WKHLU�
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DSSRLQWPHQW�EHFDXVH�³>S@DWLHQWV�VWDUW�WKLQNLQJ�DERXW�WKHLU�RSWLRQV�IRU�SUHJQDQF\�ORQJ�EHIRUH�WKH\�

HQWHU� WKH�GRRUV�RI� WKH�KHDOWK�FHQWHU�´� ,G� DW����� � ,QIRUPDWLRQ�IURP�33*05¶V�HOHFWURQLF�KHDOWK�

UHFRUGV� VKRZV WKDW�EHIRUH� DQG� DIWHU�������������D���K�� WRRN�HIIHFW�� ³PRUH� WKDQ��� SHUFHQW´ RI�

SDWLHQWV�ZHUH�³FRQILGHQW�DQG�FOHDU´�LQ�WKHLU�GHFLVLRQV��DQG�³D�YHU\�VPDOO�SHUFHQWDJH´�RI�SDWLHQWV�

ZHUH�XQFHUWDLQ��� ,G� DW�����VHH DOVR -;���DW����� -;���DW�����-;���DW�����'U��:DOOHWW�WHVWLILHG�WKDW�

³PRVW�ZRPHQ�DUH�YHU\�FRQILGHQW�RI�WKHLU�GHFLVLRQ�ZKHQ�WKH\�FRPH�LQ�WR�KDYH�DQ�DERUWLRQ´�DQG�IRU�

WKHVH�ZRPHQ�� DQ\� GHOD\� LV� QRW�PHGLFDOO\� QHFHVVDU\� DQG� KDV� QR�PHGLFDO� EHQHILW�� �:DOOHWW�� 7U��

���������9RO�����S� ����������7R�WKH�FRQWUDU\��WKH�PHGLFDO�ULVNV�LQFUHDVH�DV�JHVWDWLRQDO�DJH�LQFUHDVHV�

6HH�LG� :RPHQ�ZKR�DUH�XQFHUWDLQ�³DOZD\V�KDYH�WKH�RSWLRQ�WR�QRW�SURFHHG´�ZLWK�WKH�SURFHGXUH���

,G� ,Q�KHU�H[SHULHQFH� KDYLQJ�WUHDWHG�WKRXVDQGV�RI�DERUWLRQ�SDWLHQWV��'U��:DOOHW�KDV�QRW�REVHUYHG

SDWLHQWV�H[SUHVV�UHJUHW�DIWHU�WKH�SURFHGXUH���6HH�LG� DW�������

$IWHU�������������D���K�¶V�HQDFWPHQW��ZDLW�WLPHV�IRU�DSSRLQWPHQWV�LQFUHDVHG���6HH�

LG� DW������%HIRUH�LW�WRRN�HIIHFW RQ�-XO\����������SDWLHQWV KDG�WR�ZDLW RQH�WR�WZR�ZHHNV�EHWZHHQ�

VFKHGXOLQJ�WKH�DSSRLQWPHQW�DQG�KDYLQJ�WKH�SURFHGXUH���6HH�LG� $IWHU�LW�WRRN�HIIHFW��SDWLHQWV PXVW

ZDLW WZR�WR�WKUHH�ZHHNV�IRU�WKH�ILUVW�DSSRLQWPHQW���6HH�LG� 7KH\ WKHQ PXVW ZDLW DQ�DGGLWLRQDO�RQH�

WR� WZR�ZHHNV� EHWZHHQ� WKH� ILUVW� DQG� VHFRQG� DSSRLQWPHQWV�� �6HH� LG� DW� ���� � 7KH�ZDLW� WLPHV DUH

JHQHUDOO\�ORQJHU�LQ�0HPSKLV�WKDQ�LQ�1DVKYLOOH�RU�.QR[YLOOH DQG�GHSHQG RQ�ZKHWKHU�WKH�SDWLHQW�LV�

UHFHLYLQJ D�PHGLFDWLRQ�RU� VXUJLFDO�DERUWLRQ�� �6HH� LG� DW�������� � ,QFUHDVHG�ZDLW� WLPHV�FDQ DIIHFW�

SDWLHQWV¶ HOLJLELOLW\�IRU�D�PHGLFDWLRQ�DERUWLRQ�RU�PDNH�LW�LPSRVVLEOH�IRU�WKHP WR�KDYH�D�VXUJLFDO�

�� 7KHVH� SHUFHQWDJHV� DUH� EDVHG� RQ� GDWD� IURP� WKH�0HPSKLV� KHDOWK� FHQWHUV� SULRU� WR� WKH�
33*05�330(7�PHUJHU�RQ�-XQH����������DQG�GDWD�IURP�DOO�IRXU�33710�KHDOWK�FHQWHUV�DIWHU�WKH�
-XQH���PHUJHU���6HH:DOOHWW��7U�����������9RO�����S�������)URP�1RYHPEHU������WR�-XQH�������������
RI�SDWLHQWV�DW�33*05�ZHUH�FOHDU�LQ�WKHLU�GHFLVLRQV��IURP�-XO\������WR�-DQXDU\�������������RI�
SDWLHQWV�ZHUH�FOHDU�LQ�WKHLU�GHFLVLRQV��IURP�)HEUXDU\������WR�-XO\�������������RI�SDWLHQWV�ZHUH�
FOHDU�LQ�WKHLU�GHFLVLRQV��DQG�IURP�$XJXVW������WR�'HFHPEHU�������������RI�SDWLHQWV�ZHUH�FOHDU�LQ�
WKHLU�GHFLVLRQV���6HH 3';���UHIHUHQFLQJ�-;���DW����-;���DW�����-;���DW������
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DERUWLRQ�EHIRUH�WKH�IDFLOLW\¶V�JHVWDWLRQDO�DJH�FXWRIIV IRU�WKHVH�SURFHGXUHV�H[SLUHV� 6HH�LG� DW���������

'U��:DOOHWW�QRWHG�DQ�LQFUHDVH LQ�WKH�JHVWDWLRQDO�DJHV�LQ DERUWLRQ�SDWLHQWV�DIWHU������

�������D���K��ZHQW�LQWR�HIIHFW���6HH�LG� DW������,Q�������SULRU�WR�LWV�HQDFWPHQW������ZRPHQ�REWDLQHG�

DQ�DERUWLRQ�LQ�WKH�IRXUWHHQWK�ZHHN�RI�SUHJQDQF\�� 6HH�LG� DW�����VHH DOVR -;���DW����� ,Q�������DIWHU�

LWV� HQDFWPHQW�� ����ZRPHQ� REWDLQHG� DQ� DERUWLRQ� LQ� WKH� IRXUWHHQWK�ZHHN� RI� SUHJQDQF\�� DQG� ���

ZRPHQ�REWDLQHG�DQ�DERUWLRQ�LQ�WKHLU�ILIWHHQWK�ZHHN�RI�SUHJQDQF\��� 6HH:DOOHWW��7U�����������9RO��

���S������VHH DOVR -;���DW������,Q�����������ZRPHQ�REWDLQHG�DQ�DERUWLRQ�LQ�WKH�IRXUWHHQWK�ZHHN�RI�

SUHJQDQF\������LQ�WKH�ILIWHHQWK�ZHHN�����LQ�WKH�VL[WHHQWK�ZHHN��� ���LQ�WKH�VHYHQWHHQWK�ZHHN��DQG�

��LQ�WKH�HLJKWHHQWK�ZHHN� 6HH:DOOHWW��7U�����������9RO�����S� ����VHH DOVR -;���DW������'U��:DOOHWW�

WHVWLILHG�WKDW�GHOD\V�LQ�DERUWLRQ�FDUH�LQFUHDVH�WKH�SURFHGXUH¶V�ULVNV���6HH:DOOHWW��7U�����������9RO��

���S� �����'HOD\V�LQ�DERUWLRQ�FDUH�PD\�DOVR�QHJDWLYHO\�DIIHFW�WKH�KHDOWK�RI�SDWLHQWV�ZKR�KDYH�FHUWDLQ�

PHGLFDO�FRQGLWLRQV��VXFK�DV�K\SHUWHQVLRQ�DQG�SULRU�XWHULQH�VXUJHU\��EHFDXVH�WKHVH�SDWLHQWV DUH�DW�

ULVN�RI�WKHLU�FRQGLWLRQ�ZRUVHQLQJ�DV JHVWDWLRQDO�DJH LQFUHDVHV���6HH�LG� DW������������VHH DOVR -;���

-;��� -;�����

'U�� :DOOHWW� REVHUYHG� WKDW� LW� LV� ³YHU\� GLIILFXOW´� IRU� SDWLHQWV� WR� DWWHQG� WZR�

DSSRLQWPHQWV EHFDXVH�HDFK�DSSRLQWPHQW�LQYROYHV KDQGOLQJ�QXPHURXV ORJLVWLFV�± L�H���WDNLQJ�WLPH�

RII�IURP�ZRUN��DUUDQJLQJ FKLOGFDUH��ILQGLQJ WUDQVSRUWDWLRQ��DQG�FRRUGLQDWLQJ�ZLWK�RWKHUV���:DOOHWW��

7U�����������9RO�����S�������,Q�'U��:DOOHWW¶V�H[SHULHQFH��SDWLHQWV�PXVW PDQDJH�DGGLWLRQDO�ORJLVWLFV�

LI�WKH\�DUH�WUDYHOLQJ�ORQJ�GLVWDQFHV IURP�KRPH�WR�D�FOLQLF���6HH�LG� DW�������� ,QIRUPDWLRQ�IURP�

33*05¶V�HOHFWURQLF�UHFRUGV�GDWDEDVH�GHPRQVWUDWHV�WKDW�EHWZHHQ�-XO\������DQG�'HFHPEHU�������

�� ,Q�0D\�������33*05�LQFUHDVHG�LWV�JHVWDWLRQDO�DJH�FXWRII�IURP����ZHHNV�DQG���GD\V
/03�WR����ZHHNV�DQG���GD\V /03���6HH -;���DW����

�� ,Q�2FWREHU�������33*05�LQFUHDVHG�LWV�JHVWDWLRQDO�DJH�FXWRII�IURP����ZHHNV�DQG���GD\V
/03�WR����ZHHNV�DQG���GD\V /03���6HH -;���DW����
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ZLWK�UHVSHFW�WR�SDWLHQWV�ZKR�UHVLGHG�ZLWKLQ�7HQQHVVHH��� ����SDWLHQWV�UHVLGHG�EHWZHHQ����DQG ����

PLOHV IURP�WKH�33*05�RU�33710�IDFLOLW\�ZKHUH�WKH\�REWDLQHG�FDUH� DQG�����SDWLHQWV�UHVLGHG�DW�

OHDVW�����PLOHV�IURP�WKH�33*05�RU�33710�IDFLOLW\�ZKHUH�WKH\�REWDLQHG�FDUH��� 6HH -;���DW����

-;��� DW� ������ -;��� DW� �� :LWK� UHVSHFW� WR� SDWLHQWV�ZKR� UHVLGHG� RXWVLGH� RI� 7HQQHVVHH�� ������

SDWLHQWV� UHVLGHG� EHWZHHQ� ��� DQG� ����PLOHV� IURP� WKH� 33*05� RU� 33710� IDFLOLW\� ZKHUH� WKH\�

REWDLQHG�FDUH��DQG�����SDWLHQWV�UHVLGHG�DW�OHDVW�����PLOHV�IURP�WKH�33*05�RU�33710�IDFLOLW\�

ZKHUH� WKH\�REWDLQHG�FDUH�� �6HH -;���DW��� -;���DW��������-;���DW��� ,Q�DGGLWLRQ WR� LQYROYLQJ�

DGGLWLRQDO�ORJLVWLFV��DWWHQGLQJ�WZR�DSSRLQWPHQWV�SXWV�SDWLHQWV�ZKR�DUH�YLFWLPV�RI�LQWLPDWH�SDUWQHU�

YLROHQFH�³DW�LQFUHDVHG�ULVN�RI�KDYLQJ WKH�SHRSOH�ZKR�DUH�SHUSHWUDWRUV�RI�WKDW�YLROHQFH�NQRZ�ZK\�

WKH\¶UH�WKHUH�DQG�LQFUHDVHV�WKH�ULVN�RI�EHFRPLQJ�XQVDIH�´��:DOOHWW��7U�����������9RO�����S� ����

'U��:DOOHWW�WHVWLILHG�WKDW�������������D���K��KDV�FUHDWHG�RSHUDWLRQDO�GLIILFXOWLHV�IRU�

WKH�0HPSKLV�KHDOWK�FHQWHUV�� �6HH LG� DW �����6HHLQJ�HDFK�SDWLHQW�WZLFH�UHTXLUHV�DGGLWLRQDO�FOLQLF�

KRXUV��FOLQLF�WLPH��DQG�VWDII�WLPH���6HH�LG� DW�������������,Q�0D\������³33*05�RSHQHG�D�VHFRQG�

KHDOWK�FHQWHU�LQ�0HPSKLV�LQ�SDUW�WR�DFFRPPRGDWH�WKH�LQFUHDVHG�QHHG�IRU�DERUWLRQ�DSSRLQWPHQWV�´�

ZKLFK�³KHOSHG´�EXW�GLG�QRW�VLJQLILFDQWO\�UHGXFH DSSRLQWPHQW�ZDLW�WLPHV���,G� DW������7KH�0HPSKLV�

KHDOWK�FHQWHUV�DGMXVWHG�WKHLU�KRXUV�DQG�QXPEHU�RI�DSSRLQWPHQW�VORWV�WR�ILW�LQ�DV�PDQ\�SDWLHQWV�DV�

SRVVLEOH��DQG�WKH\�LQFUHDVHG�WKH�QXPEHU�RI GD\V�SHU�ZHHN�WKDW�WKH\�SHUIRUPHG�DERUWLRQV��IURP�WZR�

GD\V�DQG�HYHU\�RWKHU�6DWXUGD\�EHIRUH�WKH�VWDWXWH�ZDV�HQDFWHG��WR�IRXU�WR�ILYH�GD\V�SHU�ZHHN�DIWHU�LW�

�� 7KH�GDWD�WKDW�LV�IURP�EHIRUH�WKH�PHUJHU�RQ�-XQH����������LQFOXGHV�SDWLHQWV�DW�WKH�0HPSKLV�
KHDOWK�FHQWHUV�RQO\�� �7KH�GDWD� WKDW� LV� IURP�DIWHU� WKH�-XQH���PHUJHU� LQFOXGHV�SDWLHQWV�DW�DOO� IRXU�
33710�KHDOWK�FHQWHUV�

�� ,Q�SURYLGLQJ� WKLV� LQIRUPDWLRQ LQ�UHVSRQVH� WR�DQ� LQWHUURJDWRU\��33*05�H[SODLQHG� WKDW�
³>W@KHVH�GLVWDQFHV�ZHUH�FDOFXODWHG�XVLQJ�WKH�FRXQW\�RI�UHVLGHQFH�RI�WKH�SDWLHQW��DQG�WKH�DSSUR[LPDWH�
GULYLQJ�GLVWDQFH� IURP WKH�FRXQW\�VHDW� WR� WKH�33*05�KHDOWK�FHQWHU�ZKHUH� WKDW�SDWLHQW�REWDLQHG�
FDUH�´��-;���DW����-;���DW����
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ZDV�HQDFWHG���6HH�LG� DW����������$GGLWLRQDO�SK\VLFLDQV�DQG�VWDII�ZHUH�KLUHG��� DQG�WKH�0HPSKLV�

KHDOWK�FHQWHUV�LQFUHDVHG�WKH�JHVWDWLRQDO�DJH�OLPLWV�IRU�PHGLFDWLRQ�DQG�VXUJLFDO�DERUWLRQV��� 6HH�LG�

DW�����������������%\�UHTXLULQJ�DERUWLRQ�SDWLHQWV�WR�DWWHQG�WZR�DSSRLQWPHQWV��WKH�VWDWXWH�DOVR�FDXVHG�

WKH�0HPSKLV�KHDOWK�FHQWHUV�WR�LQFUHDVH�WKHLU�SULFHV E\�DSSUR[LPDWHO\������SHU�SURFHGXUH���6HH�LG�

DW�������� VHH DOVR 3;�� 3;����

7KH� &RXUW� ILQGV� 'U��:DOOHWW¶V� WHVWLPRQ\� WR� EH� IXOO\� FUHGLEOH� DQG� JLYHV� LW� JUHDW�

ZHLJKW�� �6KH�WHVWLILHG�FRQYLQFLQJO\�WKDW DQ�DERUWLRQ�LV�D�VDIH�SURFHGXUH�ZKRVH�ULVNV�LQFUHDVH�DV

JHVWDWLRQDO�DJH LQFUHDVHV��SDUWLFXODUO\� IRU�ZRPHQ�ZLWK�FHUWDLQ�PHGLFDO�FRQGLWLRQV�� �$ERUWLRQ� LV�

³PRUH� FRPPRQ´ DPRQJ�ZRPHQ�ZLWK� ORZHU� LQFRPHV�� ,G� DW����� ³>0@RUH� WKDQ����SHUFHQW´�RI�

SDWLHQWV DUH�³FRQILGHQW�DQG�FOHDU´�LQ�WKHLU�GHFLVLRQV ZKHQ�WKH\�DUULYH�DW�WKH�0HPSKLV�KHDOWK�FHQWHUV��

ZKLFK�KDYH DQ�H[WHQVLYH�LQIRUPHG�FRQVHQW�SURFHVV�WKDW�UHPDLQHG�ODUJHO\�XQFKDQJHG�DIWHU���������

�� 'U��:DOOHWW�WHVWLILHG�WKDW�LW�LV�FKDOOHQJLQJ�IRU�3ODQQHG�3DUHQWKRRG�WR�UHFUXLW SK\VLFLDQV�
DQG�QRQ�SK\VLFLDQ�VWDII�EHFDXVH�³>E@HLQJ�D�SK\VLFLDQ�ZKR�ZRUNV�DW�3ODQQHG 3DUHQWKRRG�DQG�DQ�
DERUWLRQ�SURYLGHU�LQ�7HQQHVVHH�LV GLIILFXOW�´�DQG�SK\VLFLDQV�³IDFH�D�ORW�RI�VWLJPD��KDUDVVPHQW��DQG�
IHDU�RI�KDUDVVPHQW�´��:DOOHWW� 7U� ���������9RO�����S�������'U��:DOOHWW�LQGLFDWHG�WKDW�VKH�KDV�IDFHG�
KDUDVVPHQW� DW� WKH� KHDOWK� FHQWHU� DQG� KDV� ³QRW� EHHQ�ZHOFRPHG LQWR� DOO�PHGLFDO� FRPPXQLWLHV� LQ�
7HQQHVVHH�EHFDXVH�RI WKH�ZRUN�WKDW�,�GR�´� �,G� DW�������� �$V�D�UHVXOW��³3ODQQHG�3DUHQWKRRG�KDV�
WDNHQ�PDQ\�VWHSV�WR UHFUXLW�SK\VLFLDQV��LQFOXGLQJ�VLJQ�RQ�ERQXVHV��PRYLQJ H[SHQVHV��UHSD\PHQW�
RI�VWXGHQW�ORDQV��VXSSRUW�RI FRQWLQXLQJ�PHGLFDO�HGXFDWLRQ��SD\LQJ�IRU�WUDYHO�DQG WUDQVSRUWDWLRQ�´��
,G� DW������'U��:DOOHWW�VWDWHG�WKDW�³ZKLOH�WKRVH�WKLQJV�KDYH�EHHQ VRPHZKDW�VXFFHVVIXO��ZH�UHPDLQ�
LQ�D�SODFH�ZKHUH DGGLWLRQDO�SURYLGHUV�DUH�GLIILFXOW�WR�UHFUXLW�´��,G���1RQ�SK\VLFLDQ�VWDII�PHPEHUV�
DOVR�IDFH�KDUDVVPHQW��VXFK�DV�SURWHVWHUV�\HOOLQJ�DW�WKHP�DV�WKH\�ZDON�LQWR�WKH�FOLQLF�� 6HH�LG� DW������
'U��:DOOHWW�VWDWHG�WKDW�D�SURWHVWHU�³DSSHDU>HG@ DW�RQH�RI�RXU�FOLQLFV FDUU\LQJ�D�KDQGJXQ��ZKLFK�KH�
LV�OHJDOO\�DOORZHG�WR�GR LQ�7HQQHVVHH��EXW�ZKLFK��RI�FRXUVH��VSDUNHG�D�ORW�RI IHDU�LQ�RXU�FOLQLF�VWDII�
WR�FRQWLQXH�WR�ZDON�WKURXJK WKRVH�GRRUV�´��,G�

�� $IWHU�WKH�VWDWXWH�LQ�TXHVWLRQ ZHQW�LQWR�HIIHFW��WKH�0HPSKLV�KHDOWK�FHQWHUV LQFUHDVHG�WKH�
JHVWDWLRQDO�DJH�OLPLW�IRU�D�PHGLFDWLRQ�DERUWLRQ�IURP�� ZHHNV�/03�WR��� ZHHNV�/03���6HH:DOOHWW��
7U�����������9RO�����S�������$V�IRU�VXUJLFDO�DERUWLRQV��LQ�0D\�������WKH�0HPSKLV�KHDOWK�FHQWHUV
LQFUHDVHG�WKH�JHVWDWLRQDO�DJH�OLPLW�IURP��� ZHHNV�DQG�� GD\V�/03�WR��� ZHHNV�DQG�� GD\V�/03���
,Q� 2FWREHU� ������ WKH\� LQFUHDVHG� WKH� JHVWDWLRQDO� DJH� OLPLW� WR� �� ZHHNV� DQG� � GD\V� /03�� � ,Q�
'HFHPEHU�������WKH\�LQFUHDVHG�WKH�JHVWDWLRQDO�DJH�OLPLW�WR����ZHHNV�DQG�� GD\V�/03���6HH�LG� DW
��� 7KHVH�FKDQJHV�ZHUH�PDGH� WR� WKH�JHVWDWLRQDO�DJH� OLPLW� IRU�D� VXUJLFDO�DERUWLRQ�³WR� LQFUHDVH�
DFFHVV�WR�DERUWLRQ�LQ�WKH�VHFRQG�WULPHVWHU�´��,G�
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����D���K� ZDV� SDVVHG�� � ,G� DW� ��� 3DWLHQWV�ZKR� DUH� XQFHUWDLQ� ³DOZD\V� KDYH WKH� RSWLRQ� WR� QRW�

SURFHHG�´� �,G� DW���������� �'U��:DOOHWW�KDV�WUHDWHG�WKRXVDQGV�RI�DERUWLRQ�SDWLHQWV��DQG�QRQH�KDV�

H[SUHVVHG�UHJUHW�DIWHU�WKH�SURFHGXUH���,W�LV�³LPSRVVLEOH´�WR�NQRZ�ZK\ VRPH�SDWLHQWV�GR�QRW�UHWXUQ�

IRU�D�VHFRQG�DSSRLQWPHQW�EHFDXVH�WKHUH�DUH PDQ\�SRVVLEOH�UHDVRQV�IRU�WKLV��ZKLFK�33*05�DQG�

33710�GR�QRW�WUDFN� ,G� DW������������������������������6LQFH ������������D���K��ZDV�HQDFWHG��

SDWLHQWV�PXVW RYHUFRPH� QXPHURXV� ORJLVWLFV� WR� DWWHQG� WZR� DSSRLQWPHQWV�� HVSHFLDOO\� LI� WKH\� DUH�

WUDYHOLQJ�ORQJ�GLVWDQFHV��DQG�ZDLW�WLPHV�IRU�DSSRLQWPHQWV�KDYH�DOPRVW�WULSOHG �IURP�ZDLWLQJ�RQH�WR�

WZR�ZHHNV�EHWZHHQ�VFKHGXOLQJ�WKH�DSSRLQWPHQW�DQG�KDYLQJ�WKH�SURFHGXUH�WR�ZDLWLQJ�WKUHH�WR�ILYH�

ZHHNV� EHWZHHQ� VFKHGXOLQJ� WKH� ILUVW� DSSRLQWPHQW� DQG� KDYLQJ� WKH� SURFHGXUH DW� WKH� VHFRQG�

DSSRLQWPHQW����7KHVH�GHOD\V�FRQWULEXWH�WR�D�ODUJHU�QXPEHU�RI�DERUWLRQV�EHLQJ�SHUIRUPHG�DW�ODWHU�

JHVWDWLRQDO�DJHV� DQG�WKLV�LQFUHDVHV�WKH�PHGLFDO�ULVNV�WR�SDWLHQWV� 'HOD\V PD\�HOLPLQDWH�SDWLHQWV¶�

HOLJLELOLW\�IRU�D�PHGLFDWLRQ�DERUWLRQ�RU�IRU�D�VXUJLFDO�DERUWLRQ�LQ�7HQQHVVHH HQWLUHO\� 7KH�0HPSKLV�

KHDOWK�FHQWHUV¶�RSHUDWLRQDO�FKDQJHV WR�LQFUHDVH�DERUWLRQ�DFFHVV IROORZLQJ�WKH�HQDFWPHQW�RI������

�������D���K��KDYH�QRW�VLJQLILFDQWO\�UHGXFHG ZDLW�WLPHV�

3ODLQWLIIV¶� QH[W� ZLWQHVV� ZDV 8QLYHUVLW\� RI�0LDPL SURIHVVRU .HQQHWK� *RRGPDQ�

3K�'���WKH�IRXQGHU�DQG�GLUHFWRU�RI�D XQLYHUVLW\ HWKLFV�LQVWLWXWH DQG�WKH�FKDLU�RI�D�KRVSLWDO�HWKLFV�

FRPPLWWHH� 6HH *RRGPDQ��7U�����������9RO�����SS����������������'U��*RRGPDQ GHILQHG�LQIRUPHG�

FRQVHQW��DOVR�UHIHUUHG�WR�DV�YDOLG FRQVHQW��DV�³WKH�ZD\�E\�ZKLFK�IUHH�SHRSOH�DUH�DEOH�WR�FRQWURO�

ZKDW�KDSSHQV� WR� WKHP�´� � ,G� DW ������������� �+H� WHVWLILHG� WKDW� ³>W@KH� FULWHULD� DQG� VWDQGDUGV� IRU�

LQIRUPHG�FRQVHQW�DUH�ZHOO�HVWDEOLVKHG�DQG�XQLYHUVDOO\�DJUHHG�RQ�´��,G� DW�������+H�H[SODLQHG�WKDW�

LQ� ELRHWKLFV��� LQIRUPHG� FRQVHQW� KDV� ILYH� HOHPHQWV�� � ���� GLVFORVXUH�� ���� XQGHUVWDQGLQJ�� ����

�� 'U��*RRGPDQ�FODULILHG�WKH�GLIIHUHQFH�EHWZHHQ�PHGLFDO�HWKLFV�DQG�ELRHWKLFV���+H�VWDWHG�
WKDW�³PHGLFDO�HWKLFV�DSSOLHV�WR�WKH�SUDFWLFH�RI�SK\VLFLDQV�RU�PHGLFV ��������WKDW�LV�WR�VD\��WKH�DFWXDO�
DFW�RI�SUDFWLFLQJ�PHGLFLQH�DV�RSSRVHG�WR��IRU�H[DPSOH��QXUVLQJ�HWKLFV��ZKLFK�ZRXOG�DSSO\�WR�QXUVLQJ�
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YROXQWDULQHVV������FRPSHWHQFH��DQG�����FRQVHQW���6HH�LG� DW�������7KHVH�ILYH�HOHPHQWV�FDQ�EH�UHGXFHG�

WR�WKUHH�� �����DGHTXDWH�LQIRUPDWLRQ������FDSDFLW\��DQG�����YROXQWDULQHVV���6HH�LG� DW�������������

$GHTXDWH� LQIRUPDWLRQ� UHIHUV� WR� LQIRUPDWLRQ� WKDW� ³D� UHDVRQDEOH� SHUVRQ�ZRXOG� QHHG´� WR�PDNH� D�

GHFLVLRQ� ,G� DW� �������� � &DSDFLW\� UHIHUV� WR� ³WKH� DELOLW\� WR� XQGHUVWDQG� DQG� DSSUHFLDWH� WKDW�

LQIRUPDWLRQ�´� �,G� DW ����� �$QG�YROXQWDULQHVV�UHIHUV� WR�D� ODFN�RI�FRHUFLRQ�RU�XQGXH�LQIOXHQFH�LQ�

DJUHHLQJ�RU�FRQVHQWLQJ�� LQ� WKLV�FDVH�� WR�D�SURFHGXUH�� 6HH� LG� 7KHVH�HOHPHQWV� UHPDLQ� WKH� VDPH�

UHJDUGOHVV�RI�WKH�WRROV�RU�PHWKRG�XVHG�IRU�WKH�LQIRUPHG�FRQVHQW�SURFHVV���6HH�LG� DW�������

,Q�WKH�PHGLFDO�FRQWH[W��DGHTXDWH�LQIRUPDWLRQ PD\�LQFOXGH�LQIRUPDWLRQ�DERXW ZKDW�

WKH�WUHDWPHQW�RU�SURFHGXUH�FRQVLVWV�RI��DV�ZHOO�DV�LWV�ULVNV��LWV�SRWHQWLDO�EHQHILWV��DQG�DOWHUQDWLYHV���

6HH�LG� DW������������$GHTXDWH�LQIRUPDWLRQ�LV�³IXQGDPHQWDO�WR�DXWRQRP\��L>V@�IXQGDPHQWDO�WR�VHOI�

GHWHUPLQDWLRQ��DQG�LW�XQGHUJLUGV�PDQ\�RI�WKH�OLEHUWLHV�ZH�HQMR\�LQ�WKLV�FRXQWU\�´��,G��DW����������

'U��*RRGPDQ�LQGLFDWHG�WKDW�³>V@HHNLQJ�RXW�WKH�EHVW�ZD\�WR�REWDLQ�������YDOLG�FRQVHQW�LV�D�VLJQDO�RI�

UHVSHFW�IRU�>D�SHUVRQ¶V@�DXWRQRP\�DQG�VHOI�GHWHUPLQDWLRQ�´�LG� DW������DQG�WKDW�LQIRUPHG�FRQVHQW�LV�

D�SURFHVV��DV�RSSRVHG�WR�D�VSHFLILF�HYHQW��ZLWK�RSSRUWXQLWLHV�WR�DVN�TXHVWLRQV�DQG�WR�SUHVHQW�QHZ�

LQIRUPDWLRQ�WKDW�LV�UHOHYDQW�WR�WKH�GHFLVLRQ���6HH�LG� DW�������7KH�SXUSRVH�RI�KDYLQJ�D�SDWLHQW�VLJQ�

DQ�LQIRUPHG�FRQVHQW�IRUP�LV�WR�GRFXPHQW�WKDW�WKH�H[FKDQJH�RI�LQIRUPDWLRQ�KDV�EHHQ�FRPSOHWHG�

VXFFHVVIXOO\�� �6HH�LG� DW������ �'U��*RRGPDQ�WHVWLILHG�WKDW�KLV�YLHZV�RQ�WKH�HVVHQFH�RI� LQIRUPHG�

FRQVHQW�DUH�VKDUHG�E\�OHDGLQJ�PHGLFDO�DVVRFLDWLRQV��VXFK�DV� WKH�$PHULFDQ�0HGLFDO�$VVRFLDWLRQ

DQG�$PHULFDQ�&ROOHJH�RI�2EVWHWULFLDQV�DQG�*\QHFRORJLVWV��³$&2*´����6HH�LG� DW������������������

)DFWRUV�WKDW�FRXOG�LPSDFW�WKH�LQIRUPHG�FRQVHQW�SURFHVV�LQFOXGH�WKH�FRPSOH[LW\�RI�WKH�LQIRUPDWLRQ��

SUDFWLFH� DQG� VR� IRUWK�´� �*RRGPDQ��7U�� �������� �9RO�� ���S�� ���� 0HDQZKLOH�� ³>E@LRHWKLFV� LV� DQ�
LQFOXVLYH�DQG�PXFK�ODUJHU WHUP��VR�LW�ZRXOG�LQFOXGH������ PHGLFDO�HWKLFV��QXUVLQJ HWKLFV��>DQG@�KXPDQ�
VXEMHFWV�SURWHFWLRQ�HWKLFV�´��,G� ³%LRHWKLFV�KDV�WR�GR�ZLWK�FRQVHQW������ WR�EH�WRXFKHG�ZLWK�D�JRRG
LQWHQWLRQ�E\�D�WUDLQHG�SURIHVVLRQDO�´��,G� DW�����
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D�SDWLHQW¶V�HGXFDWLRQDO�OHYHO��ODQJXDJH�VNLOOV��DQG�VRFLDO�DQG�HFRQRPLF�VWDWXV��DQG�WKH�FRQWH[W�LQ�

ZKLFK�WKLV�SURFHVV�RFFXUV���6HH�LG� DW����������

'U�� *RRGPDQ� WHVWLILHG� WKDW� �� ����������D���K�� LV� XQQHFHVVDU\� DQG� XQGHUPLQHV�

³DXWRQRP\��>WKH@�GRFWRU�SDWLHQW�UHODWLRQVKLS��DQG�WKH�YHU\�LGHD�RI�LQIRUPHG�FRQVHQW�´��,G� DW�������

+H�TXHVWLRQHG ³ZKDW�SUREOHP LW ZDV DFWXDOO\ GHVLJQHG�WR�VROYH´�EHFDXVH�³WKH�ODZV�RI�7HQQHVVHH�

DQG� DOO� RXU� VWDWHV� UHTXLUH� WKDW� LQIRUPHG� FRQVHQW� EH� REWDLQHG� IURP� SDWLHQWV� EHIRUH� PHGLFDO�

LQWHUYHQWLRQV�´��,G� DW�������3ULRU�WR�WKLV�VWDWXWH�WDNLQJ�HIIHFW��SODLQWLIIV�ZHUH�REOLJDWHG�E\�RWKHU�

VWDWXWHV WR�IROORZ�VWDQGDUG�SURIHVVLRQDO�SUDFWLFHV�IRU�REWDLQLQJ�LQIRUPHG�FRQVHQW��� 6HH�LG� DW�������

%HFDXVH�WKHVH�RWKHU�VWDWXWHV�DOUHDG\�UHTXLUH�LQIRUPHG�FRQVHQW��'U��*RRGPDQ�H[SUHVVHG�FRQFHUQ�

WKDW�WKH����KRXU�ZDLWLQJ�SHULRG�WKDW�DSSOLHV�RQO\�WR�DERUWLRQV�XQGHUPLQHV�SDWLHQW�DXWRQRP\�DQG�

LQWUXGHV�RQ�WKH�SK\VLFLDQ�SDWLHQW�UHODWLRQVKLS� ,G� DW ����� 6HFWLRQ ����������D���K��KDV�WKLV�HIIHFW�

EHFDXVH�³>L@I�,¶P�DQ�DXWRQRPRXV�DJHQW�DQG�,�XQGHUVWDQG�DQG�DSSUHFLDWH�WKH�ULVN�RI�WKH�FDVH��WR�VD\��

ZHOO��\RX�FDQ¶W�JR�WKURXJK�LW�QRZ��LV�LQVXOWLQJ�DQG�SDWURQL]LQJ�LV�ZKDW�,�FRXOG�DUJXH�´ ,G� DW�����

5HJDUGLQJ�WKH�LPSDFW�RI�������������D���K��RQ�WKH�SK\VLFLDQ�SDWLHQW�UHODWLRQVKLS��

'U��*RRGPDQ�VWDWHG�

,�WKLQN>@�LW¶V�D�OLWWOH�ELW�OLNH�UHTXLULQJ�WKH�SK\VLFLDQ�WR�FURVV������ KHU�ILQJHUV�
EHKLQG�KHU�EDFN�DQG�VKH¶V�VD\LQJ��KHUH¶V�WKH�GHDO��KHUH�DUH�WKH�ULVNV��EHQHILWV��
DOWHUQDWLYHV���7KH�ODZ�UHTXLUHV�LQIRUPHG�FRQVHQW��DQG�ZH¶YH�GRQH�WKLV��DQG�
WKH�SDWLHQW�VD\V��,¶P�UHDG\�QRZ��DQG�WKH�SK\VLFLDQ�WKHQ�KDV�WR�VD\��EXW��DV�D�

�� 'U��*RRGPDQ�LQGLFDWHG�WKDW�D�GLIIHUHQW�7HQQHVVHH�VWDWXWH��7HQQ��&RGH�$QQ�������������
�HIIHFWLYH�-XO\����������WR�-XQH�����������DSSOLHG�VSHFLILFDOO\�WR�DERUWLRQ�DQG�UHTXLUHG�SK\VLFLDQV�
WR�³IROORZ�>WKH@�SURIHVVLRQDO�SUDFWLFH�IRU�FRQVHQW�´� *RRGPDQ��7U�����������9RO�����SS����������
-;�� 6XEVHFWLRQ��D�����SURYLGHV�WKDW�³>D@Q�DERUWLRQ�RWKHUZLVH�SHUPLWWHG�E\�ODZ VKDOO�EH�SHUIRUPHG�
RU�LQGXFHG�RQO\�ZLWK�WKH�LQIRUPHG�ZULWWHQ�FRQVHQW�RI�WKH�SUHJQDQW�ZRPDQ� JLYHQ�IUHHO\�DQG�ZLWKRXW�
FRHUFLRQ�� 6XFK�FRQVHQW�VKDOO�EH�WUHDWHG�DV�FRQILGHQWLDO�´� *RRGPDQ��7U� ���������9RO�����S�������
-;�� $QRWKHU�7HQQHVVHH�VWDWXWH��7HQQ��&RGH�$QQ�������������� LPSRVHV�OLDELOLW\�IRU�WKH�IDLOXUH�
WR�VXSSO\�DSSURSULDWH�LQIRUPDWLRQ�LQ�REWDLQLQJ�LQIRUPHG�FRQVHQW���6HH *RRGPDQ��7U�����������9RO��
���SS����������-;�� 2Q�FURVV�H[DPLQDWLRQ��'U��*RRGPDQ�GLG�QRW�GLVSXWH�WKDW������������ VHWV�WKH�
EXUGHQ�RI�SURRI�IRU�PHGLFDO�PDOSUDFWLFH�FODLPV�DQG�LV�QRW�GHVLJQHG�WR�UHJXODWH�WKH SUDFWLFH�RI�D�
SURIHVVLRQ� 6HH *RRGPDQ��7U�����������9RO�����S� ����
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PDWWHU�RI�IDFW��WKH�ODZ�LQ�7HQQHVVHH�DQG�RWKHU�VWDWHV���� �� � VD\V��ZH¶UH�QRW�
GRQH�\HW���7KH�ODZ�VD\V�\RX�DQG�,��LQ�WKLV�UHODWLRQVKLS��DUH�LQDGHTXDWHO\�DEOH�
WR�PDNH�D�GHFLVLRQ�WKDW�PHHWV�WKH�FULWHULD�IRU�FRQVHQW���<RX�QHHG�WR�JR�DZD\�
DQG�FRPH�EDFN�

,G� ���������5HJDUGOHVV�RI�WKH�GXUDWLRQ�RI�WKH�GHOD\��L�H���ZKHWKHU�LW�LV���������RU����KRXUV���D�GHOD\�

WKDW�LV�³LOOLFLW�DQG�LQDSSURSULDWH´�FRPPXQLFDWHV�³WKDW�ZH�GRQ¶W�WUXVW�WKH�PHGLFDO�SURIHVVLRQ�WR�EH�

DEOH� WR� JHW� WKLV� ULJKW�� HYHQ� WKRXJK�ZH¶YH�PDQDJHG� WR� OLFHQVH� WKHP� DFFRUGLQJ� WR� JRRG� JHQHUDO�

PHGLFDO�SUDFWLFH�´��,G� DW�������

7KH�FKDOOHQJHG�VWDWXWH�³KDV�WKH�HIIHFW�RI�XQGHUPLQLQJ�WKH�YHU\�LGHD�RI�WKH�LQIRUPHG�

FRQVHQW�SURFHVV�´�LG� DW�����������DQG�³WKH�SURWHFWLRQV�DJDLQVW�ERGLO\�LQWHJULW\�LQIULQJHPHQWV�´��,G�

DW�������6HFWLRQ ����������D���K��XQGHUPLQHV�WKH�LQIRUPHG�FRQVHQW�SURFHVV�EHFDXVH�LW�³VXJJHVW>V@�

WKDW�WKHUH�LV�RQH�ZD\��DQG�RQO\�RQH�ZD\�WR�GR�>LQIRUPHG�FRQVHQW@´�DQG�WKDW�³VRPHWKLQJ�HOVH�>RWKHU�

WKDQ�ZKDW�LV�SDUW�RI�VWDQGDUG�PHGLFDO�SUDFWLFH@�QHHGV�WR�EH�GRQH�´� ,G� DW����������)XUWKHU�

,I�� LQ� IDFW�� IRU�VWDQGDUG�PHGLFDO�SURFHGXUHV��D�SDWLHQW�QHHGV� WR�EH�DEOH� WR�
XQGHUVWDQG� DQG� DSSUHFLDWH� WKH� LQIRUPDWLRQ� DQG� EH� FDSDFLWDWHG� DQG� EH�
PDNLQJ�D�YROXQWDU\�GHFLVLRQ��WKHQ�,�GR�QRW�XQGHUVWDQG�ZK\�DQ\�DGGLWLRQ�WR�
WKDW�RU�FRPSOLFDWLRQ�RI�WKDW�RU�HPEHOOLVKPHQW�RI�WKDW�ZRXOG�HLWKHU�LPSURYH�
WKH�SURFHVV��LPSURYH�WKH�UHVHDUFK��RU�SURYLGH�IRU�EHWWHU�PHGLFDO�FDUH�

,G� DW� �������� �'U��*RRGPDQ� WHVWLILHG� WKDW� ³WKH� SURIHVVLRQDO� VWDQGDUGV� >DQG@� WKH� SKLORVRSKLFDO�

XQGHUSLQQLQJV� RI� LQIRUPHG� FRQVHQW� KDYH� EHHQ� HIIHFWLYH� IRU� SURWHFWLQJ� WKH� ULJKWV� RI� SDWLHQWV� LI�

IROORZHG�DSSURSULDWHO\�IRU�D�YHU\�ORQJ�WLPH´�DQG�³DQ\WKLQJ�WKDW�LQWHUIHUHV�ZLWK�WKDW�LV��WKHUHIRUH��

VXEYHUVLRQ�RI�WKDW�ERGLO\�LQWHJULW\�´��,G� DW�������6HFWLRQ ����������D���K��³VXOOLHV��YLRODWHV��>DQG@�

LPSHGHV�DQ�DGHTXDWH�FRQVHQW�SURFHVV�´��,G� DW�����

'U��*RRGPDQ IRXQG�LW�WR�EH�D�³P\VWHU\´�³>Z@K\�DQ\�SDUWLFXODU�HPEHOOLVKPHQW�RU�

DGGLWLRQ�WR�WKH�VWDQGDUGV�ZRXOG�EH�UHTXLUHG�IRU�RQH�SURFHGXUH�DQG�QRW�DQRWKHU�´� ,G� DW�������+H�

WHVWLILHG�WKDW�³>W@KHUH¶V�QRWKLQJ�XQLTXH�DW�DOO�DERXW�DERUWLRQ�WKDW�ZRXOG�UHTXLUH�DQ�DOWHUDWLRQ�LQ�WKH�

VWDQGDUGV�IRU� LQIRUPHG�FRQVHQW�´ LG� DW����� DQG�QRWKLQJ�³HWKLFDOO\�GLVWLQFWLYH�DERXW� WKH�UROH�RI�



��

FRQVHQW�ZKHQ�LW�FRPHV�WR�DERUWLRQ�´�DV�FRPSDUHG�ZLWK�RWKHU�PHGLFDO�SURFHGXUHV��WKDW�DIIHFWV�WKH�

VWDQGDUGV�RU�YDOLGLW\�RI�WKH�LQIRUPHG�FRQVHQW�SURFHVV���,G� DW ���� 'U��*RRGPDQ QRWHG�WKH�ODFN�RI�

HYLGHQFH�WKDW�LPSRVLQJ�D�ZDLWLQJ�SHULRG UHTXLUHPHQW�IRU DERUWLRQ��EXW�QRW�RWKHU�SURFHGXUHV��UHVXOWV�

LQ�EHWWHU�RXWFRPHV���6HH�LG� DW����� +H�LV�QRW�DZDUH�RI�DQRWKHU�PHGLFDO�SURFHGXUH�³ZKHUH�FRQVHQW�

LV�GLVFXVVHG�LQ�WK>H@�JUDQXODULW\´�UHTXLUHG�E\�������������D���K����,G� DW�������+H�VWDWHG�WKDW ³LI�ZH�

ZHUH� VR� FRQFHUQHG� DERXW� WKH� FUHGLELOLW\� RI� WKH� FRQVHQW� SURFHVV�� ZH� ZRXOG� GR� LW� EHIRUH� DOO�

QHXURVXUJHU\�� KHDUW� VXUJHU\�� DQG� RUJDQ� WUDQVSODQW� VXUJHU\�´� � ,G� DW� �������� � 7KH� RQO\� RWKHU�

PDQGDWRU\�ZDLWLQJ� SHULRG UHTXLUHPHQW� KH� LV� DZDUH� RI� DSSOLHV� WR�0HGLFDLG� SDWLHQWV GHVLULQJ� WR�

XQGHUJR D�VWHULOL]DWLRQ�SURFHGXUH���6HH�LG� DW��������

'U��*RRGPDQ�WHVWLILHG�WKDW WKH�VWDWXWH¶V�UHTXLUHPHQWV ³WKDW�WDNH�LW�RXW�RI�WKH�W\SLFDO�

FRQWH[W�RI�REWDLQLQJ�YDOLG�FRQVHQW´�LQFOXGH�DQ�LQ�SHUVRQ�PHHWLQJ��WKDW�WKH�SK\VLFLDQ�EH�SUHVHQW�IRU�

WKH�PHHWLQJ��DQG�D�GHOD\�LQ�REWDLQLQJ�WKH�SURFHGXUH�DIWHU�WKH FRQVHQW�SURFHVV�KDV�EHHQ�FRPSOHWHG

VXFFHVVIXOO\���,G� DW����������+LV�FRQFHUQ�ZLWK�WKH�LQ�SHUVRQ�PHHWLQJ�UHTXLUHPHQW�LV�WKDW�WKHUH�DUH�

PDQ\�WRROV�IRU�DFKLHYLQJ�LQIRUPHG�FRQVHQW��H�J���YLGHR��YLGHR�FRQIHUHQFH��LQWHUQHW�� DQG�ZKDW�LV�

PRVW�HIIHFWLYH�GHSHQGV�RQ�WKH�SDWLHQW SRSXODWLRQ���6HH�LG� DW����������³,Q�RWKHU�ZRUGV� WKHUH¶V�QR�

UHTXLUHG�DOJRULWKP�IRU�GHOLYHULQJ�WKH�VLWXDWLRQ�WKDW¶V�HVVHQWLDO�WR�WKH�FRQVHQW�SURFHVV�´��,G� DW�����

'U��*RRGPDQ¶V�FRQFHUQ�ZLWK�WKH�FRPSRQHQW�UHTXLULQJ�WKH�SK\VLFLDQ¶V�SUHVHQFH�LV� WKDW� LQ�VRPH�

FDVHV��GHSHQGLQJ�RQ�WKH�SDWLHQW�SRSXODWLRQ��WKLV�³PD\�DFWXDOO\�LPSHGH�FRQVHQW�´�VXFK�DV�LI�D�SDWLHQW�

LV�LQWLPLGDWHG�E\�D�SK\VLFLDQ¶V�VRFLDO�VWDQGLQJ�DQG�SURIHVVLRQ���,G� DW������ +H�WHVWLILHG�WKDW�³WKHUH¶V�

QRWKLQJ�DERXW�WKH�LQWHJULW\�RI�WKH�FRQVHQW�SURFHVV�WKDW�UHTXLUHV�WKH�SK\VLFDO�SUHVHQFH�RI�D�SK\VLFLDQ�

>RU�DQ\�SDUWLFXODU� LQGLYLGXDO@�IRU� LWV�FUHGLELOLW\�DQG�UHOLDELOLW\�´� �,G� DW��������� �'U��*RRGPDQ¶V�

FRQFHUQ�ZLWK�WKH�UHTXLUHG�GHOD\�LQ�REWDLQLQJ�WKH�SURFHGXUH�LV�WKDW�WKLV�UHTXLUHPHQW�GRHV�QRW�VHHP�

WR�EH�EDVHG�RQ�HYLGHQFH WKDW�VXSSRUWV�D����KRXU�GHOD\�³RU�DQ\�QXPEHU�RI�KRXU>V@ RI�GHOD\�´��,G� DW�
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������'U��*RRGPDQ H[SODLQHG�

>$@Q\�ODZ�WKDW�ZRXOG�VD\�WKDW�DIWHU�\RX¶YH�REWDLQHG�FRQVHQW��DIWHU�\RX¶YH�
KDG�WKH�UHODWLRQVKLS�WKDW¶V�JRYHUQHG�E\�VWDWXWH�DOUHDG\��DIWHU�D�SDWLHQW�PDNHV�
D�YROXQWDU\�DXWRQRPRXV�FKRLFH� WKH�LGHD�WKDW�VRPHRQH�ZRXOG�VD\��WLPH�RXW�
IRU�WZR�GD\V��JR�DZD\�DQG�FRPH�EDFN��VWULNHV�PH�DV�WRWDOO\�XQGHUPLQLQJ�WKH�
FRQVHQW� SURFHVV�� WKH� GRFWRU�SDWLHQW� UHODWLRQVKLS�� DQG� ZKDW� ZH� WKRXJKW�
FRXQWHG�DV�DXWRQRP\���

,G�

'U��*RRGPDQ�FRXOG�WKLQN�RI�QR�EHQHILWV�WR�GHOD\LQJ�PHGLFDO�FDUH�WR�SDWLHQWV�ZKR�

KDYH�DOUHDG\�SURYLGHG�YDOLG�FRQVHQW���6HH�LG� +H�WHVWLILHG�WKDW�KDYLQJ�SDWLHQWV UHWXUQ DW�OHDVW WZR�

GD\V�ODWHU�³LV�QRW�YROXQWDU\´�IRU�LQIRUPHG�FRQVHQW SXUSRVHV���,G� DW�������'U��*RRGPDQ UHYLHZHG�

SODLQWLIIV¶ LQIRUPHG�FRQVHQW�SURFHVV��SULRU�WR�WKH�HQDFWPHQW�RI�������������D���K���DQG�IRXQG�LW�WR�

EH�³DGHTXDWH�DQG�H[HPSODU\�´ ,G� DW������ �+H�DOVR�H[SUHVVHG�FRQFHUQ WKDW� WKH�SURFHVV� LV�QRZ�

³LPSHGHG´�E\�WKH�VWDWXWH�LQ�TXHVWLRQ� ,G� $GGLWLRQDOO\� ³WKH�HQWLUH�SRLQW�RI�WKH�FRQVHQW�SURFHVV´�

LV�WKDW�SDWLHQWV FDQ�FKDQJH�WKHLU PLQGV LI�WKH\ QR�ORQJHU�ZLVK�WR�KDYH�D�SURFHGXUH��DQG�WKLV�ZRXOG�

EH�WKH�FDVH�HYHQ�LI�������������D���K��GLG�QRW�H[LVW���,G� DW�����

7KH�&RXUW�ILQGV�'U��*RRGPDQ¶V�WHVWLPRQ\�WR�EH�IXOO\�FUHGLEOH�DQG�JLYHV�LW�JUHDW�

ZHLJKW�� � +H� WHVWLILHG� FRQYLQFLQJO\� WKDW� �� ����������D���K�� XQGHUPLQHV� SDWLHQW� DXWRQRP\�� WKH�

GRFWRU�SDWLHQW� UHODWLRQVKLS��DQG� WKH� LQIRUPHG�FRQVHQW SURFHVV�� �%HIRUH� WKH� VWDWXWH�ZDV� HQDFWHG��

7HQQHVVHH� ODZV DOUHDG\ UHTXLUHG� PHGLFDO� SURIHVVLRQDOV� WR� REWDLQ� LQIRUPHG� FRQVHQW� EHIRUH�

SHUIRUPLQJ� DQ\� PHGLFDO� SURFHGXUH�� LQFOXGLQJ� DERUWLRQ�� � 1RWKLQJ� DERXW� DERUWLRQ� UHTXLUHV� WKH�

LQIRUPHG�FRQVHQW�SURFHVV WR�EH�DOWHUHG RU�SURORQJHG��DQG�WKHUH�LV�QR�HYLGHQFH�WKDW�D�PDQGDWRU\�

ZDLWLQJ� SHULRG� IRU� WKLV� PHGLFDO� SURFHGXUH� EXW� QRW� RWKHUV�� LPSURYHV� RXWFRPHV�� � 3ODLQWLIIV¶

SURFHGXUHV�IRU�REWDLQLQJ�LQIRUPHG�FRQVHQW�ZHUH�IXOO\�DGHTXDWH�EHIRUH�WKH�FKDOOHQJHG�VWDWXWH�ZDV�

HQDFWHG���7KDW�VWDWXWH�QRW�RQO\�GRHV�QRW�LPSURYH�XSRQ�WKRVH SURFHGXUHV�EXW�DFWXDOO\�LQWHUIHUHV�ZLWK�

REWDLQLQJ LQIRUPHG�FRQVHQW�E\�LPSRVLQJ�D�³RQH�VL]H�ILWV�DOO´ PRGHO�RQ�D�SURFHVV�WKDW�VKRXOG�EH�
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WDLORUHG� WR� WKH� SDWLHQW� DQG� KHU LQGLYLGXDO� FLUFXPVWDQFHV�� �'U��*RRGPDQ¶V� RSLQLRQV� FRQFHUQLQJ�

LQIRUPHG�FRQVHQW��ZKLFK�WKH &RXUW�DGRSWV��DUH�DSSOLFDEOH�WR�DOO�PHGLFDO�SURFHGXUHV�DQG�DUH�QRW�

XQGHUPLQHG�E\� WKH�IDFW� WKDW� WKH� OLWHUDWXUH�RQ� LQIRUPHG�FRQVHQW� WKDW�'U��*RRGPDQ�UHYLHZHG� IRU�

SXUSRVHV�RI�IRUPLQJ�KLV�RSLQLRQV�GLG�QRW�DGGUHVV�LQIRUPHG�FRQVHQW�LQ�WKH�FRQWH[W�RI�DERUWLRQ�� 'U�

*RRGPDQ�WHVWLILHG�WKDW�LQ�ELRHWKLFV�³WKH�DEVHQFH�RI�OLWHUDWXUH�RQ�SRLQW�LQ�D�SDUWLFXODU�FDVH�LV�QRW�DQ�

LPSHGLPHQW�WR�DUULYLQJ�DW�D�UHDVRQHG�GHFLVLRQ�WKDW�FDQ�EH�XVHIXO�DQG�DFFODLPHG�E\�DOO�SDUWLHV�´��,G�

DW ���������+H�VWDWHG�WKDW�³PDSSLQJ�UXOHV´�H[LVW IRU�WDNLQJ�³IRXQGDWLRQDO�SULQFLSOHV��ZKDW�ZH¶YH�

OHDUQHG�DERXW�WKHP�DQG�WKHLU�DSSOLFDELOLW\�DQG�KRZ�EHVW�SUDFWLFHV�IROORZ�IURP�WKHP´�DQG�DSSO\LQJ�

WKHP�³WR�D�QRYHO�FDVH�´��,G� DW�����

7KH�H[HFXWLYH�GLUHFWRU�RI�&KRLFHV�0HPSKLV �³&KRLFHV´�� 5HEHFFD�7HUUHOO� WHVWLILHG�

WKDW� WKLV�RUJDQL]DWLRQ SURYLGHV�UHSURGXFWLYH�KHDOWKFDUH�VHUYLFHV�� LQFOXGLQJ�PHGLFDWLRQ�DERUWLRQV

XS�WR��� ZHHNV�/03 DQG�VXUJLFDO�DERUWLRQV XS�WR��� ZHHNV�/03���6HH 7HUUHOO��7U�����������9RO��

���SS��������������� � ,Q� DGGLWLRQ� WR�������������D���K���&KRLFHV� LV� VXEMHFW� WR�³DOO� WKH� ODZV� WKDW�

JRYHUQ�DQ\�NLQG�RI�PHGLFDO�SUDFWLFH�RU�PHGLFDO�FDUH�´�UHJXODWLRQV�VSHFLILF�WR�DERUWLRQ�FDUH��DQG�

UHJXODWLRQV� WKDW� DSSO\� WR� LW� DV� D� OLFHQVHG� DPEXODWRU\� VXUJLFDO� FHQWHU�� � ,G� DW� �������� �&KRLFHV¶�

ZHEVLWH�SURYLGHV�LQIRUPDWLRQ�DERXW�WKH�GLIIHUHQW�SURFHGXUHV��ZKDW�WR�H[SHFW��DQG�IUHTXHQWO\�DVNHG�

TXHVWLRQV���6HH�LG� DW����������

7HUUHOO�WHVWLILHG�WKDW�PRVW�RI�&KRLFHV¶�SDWLHQWV�DUH�EHWZHHQ�HLJKWHHQ DQG�WKLUW\�ILYH

\HDUV�ROG�DQG�WKDW�³>Z@H�VHH�SHRSOH�IURP�DOO�FODVVHV��DOO�UDFHV��UHOLJLRQV�´��,G� DW ������6KH�WHVWLILHG�

WKDW�&KRLFHV�KDV�³PDQ\� ORZHU�LQFRPH�SDWLHQWV�´�ZLWK�DERXW���� RI�WKHP�TXDOLI\LQJ�IRU�³VRPH�

NLQG�RI�ILQDQFLDO�DVVLVWDQFH�IRU�WKHLU�>DERUWLRQ@�PHGLFDO�FDUH�´�ZKLFK�&KRLFHV�DWWHPSWV�WR REWDLQ

IURP�YDULRXV VRXUFHV���,G� DW���������������&KRLFHV�KHOSV�SDWLHQWV�FRYHU�WKH�FRVW�RI�PHGLFDO�FDUH�

EXW�QRW�DVVRFLDWHG�FRVWV�VXFK�DV�WUDYHO�H[SHQVHV�RU�ORVW�ZDJHV���6HH�LG�
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3ULRU�WR�������������D���K��WDNLQJ�HIIHFW��DQ�DERUWLRQ�SDWLHQW�DW &KRLFHV�ZRXOG�KDYH

KHU� YLWDO VLJQV� WDNHQ�� ZRXOG� KDYH KHU� SUHJQDQF\ FRQILUPHG�� DQG� ZRXOG� VHH D� WUDLQHG� SDWLHQW�

HGXFDWRU��ZKR�LV�D�FROOHJH�JUDGXDWH���6HH�LG� DW����������7KH�SDWLHQW�HGXFDWRU�ZRXOG�VSHDN ZLWK WKH�

SDWLHQW DERXW�KRZ�VKH�LV�IHHOLQJ��ZKHWKHU�VKH�LV�FHUWDLQ�RI�KHU�GHFLVLRQ��DQG�ZKHWKHU VKH�QHHGV

DGGLWLRQDO�LQIRUPDWLRQ�RU�PRUH�WLPH� 6HH�LG� DW����������� 7KH�SDWLHQW�HGXFDWRU�ZRXOG�GHVFULEH WKH�

SURFHVVHV�IRU�D�PHGLFDWLRQ�DERUWLRQ�DQG�D�VXUJLFDO�DERUWLRQ� HQVXUH�WKDW�WKH�SDWLHQW�XQGHUVWRRG�WKLV�

LQIRUPDWLRQ��DQG�DVN�KHU�ZKLFK�RI� WKH�WZR�VKH�SUHIHUUHG�� �6HH�LG� DW������ �7KH�SDWLHQW�HGXFDWRU�

ZRXOG�DOVR�JDWKHU�LQIRUPDWLRQ�WKDW�WKH�SK\VLFLDQ�QHHGV SULRU�WR�WUHDWPHQW���6HH�LG� ,Q�DGGLWLRQ��WKH�

SDWLHQW�HGXFDWRU�ZRXOG�GLVFXVV IDPLO\ SODQQLQJ�RSWLRQV�ZLWK�WKH�SDWLHQW� 6HH�LG� DW�������$�SDWLHQW�

ZKR�GHFLGHG WR�SURFHHG�ZLWK�WKH�DERUWLRQ�DIWHU�WKH�FRQYHUVDWLRQ�ZLWK�WKH�SDWLHQW�HGXFDWRU�ZRXOG�

WKHQ�KDYH�ODE�ZRUN�GRQH��KDYH�DQ�XOWUDVRXQG��DQG�PHHW�ZLWK�WKH�SK\VLFLDQ�EHIRUH�WKH�SURFHGXUH�

ZDV SHUIRUPHG���6HH�LG� DW�������7KH�SK\VLFLDQ�ZRXOG�DVN�WKH�SDWLHQW�LI�VKH�KDG DQ\�TXHVWLRQV��LI�

VKH�XQGHUVWRRG WKH�SURFHGXUH�VKH�ZDV WKHUH�IRU��LI�DQ\RQH�ZDV FRHUFLQJ�KHU��DQG�LI�VKH�ZDV PDNLQJ�

WKH�GHFLVLRQ�RQ�KHU�RZQ�WR�KDYH�WKH�SURFHGXUH���6HH�LG� ,I�DSSURSULDWH��WKH�SK\VLFLDQ�ZRXOG�WKHQ�

SHUIRUP�WKH�SURFHGXUH���6HH�LG�

3DWLHQW� HGXFDWRUV ZRXOG� DVVHVV GHFLVLRQDO� FHUWDLQW\ WKURXJK� TXHVWLRQV� DQG ³E\�

QRWLQJ�DQ\�VRUW�RI�DIIHFW�RU�LI�WKH�SDWLHQW�VHHPHG�XSVHW�´��,G� 7KLV�FRQYHUVDWLRQ�ZDV DFFRPSDQLHG�

E\�D�ZULWWHQ�³3DWLHQW�&RQFHUQV�)RUP�´ ZKRVH�IRUPDW�KDV�HYROYHG�RYHU�WLPH���,G� DW������VHH -;�����

7KH� IRUP DFWV DV� D� ³FRQYHUVDWLRQDO� JXLGH�´� HQVXUHV WKH� FRPSOHWHQHVV� RI� SDWLHQW� HGXFDWRUV¶

FRQYHUVDWLRQV ZLWK�SDWLHQWV��DQG�DOORZV SDWLHQWV WR�LGHQWLI\�KRZ�WKH\�DUH IHHOLQJ��IRU�H[DPSOH��E\�

FLUFOLQJ� GHSLFWLRQV� RI� HPRWLRQV�� � 7HUUHOO�� 7U�� �������� �9RO�� ��� SS� �������� VHH -;���� � 7HUUHOO�

LQGLFDWHG�WKDW�

WKHUH¶V�VRPH�FRQIXVLRQ�VRPHWLPHV�DERXW� LI�D�SDWLHQW� LV�XSVHW�� WKDW�PHDQV�
VKH¶V�QRW�VXUH�VKH�ZDQWV�D�SURFHGXUH��DQG�WKDW¶V�QRW�LW�DW�DOO�
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2IWHQ��D�SDWLHQW�ZLOO�EH�XSVHW�WKDW�WKLV�LV�D�GHFLVLRQ�VKH�ZLVKHG�VKH�PLJKW�
QRW�KDYH�WR�PDNH�RU�WKDW�VKH�ZLVKHG�KHU�SDUWQHU�ZDV�PRUH�VXSSRUWLYH�RI�RU�
WKDW� VKH�ZLVKHG�VKH�NQHZ�KRZ�VKH�ZDV�JRLQJ� WR�SD\� IRU� LW�� � ,W¶V�D� ORW�RI�
UHDVRQV�WKDW�WKH\�PLJKW�EH�HPRWLRQDOO\�XSVHW�DQG�VWLOO�YHU\�FRQILGHQW�WKDW�
WKLV�LV�WKH�GHFLVLRQ�WKDW�WKH\�ZDQW�WR�PDNH�DERXW�WKH�SUHJQDQF\�

7HUUHOO��7U�����������9RO�����S� ������� 7KH�³3DWLHQW�&RQFHUQV�)RUP´ LV�DOVR�XVHG�WR�DVN�SDWLHQWV

DERXW�SRWHQWLDO�VWUHVVRUV��VXFK�DV�ILQDQFLDO�UHVSRQVLELOLWLHV�DQG�SDUHQWLQJ�DQG�IDPLO\�UHODWLRQVKLS�

LVVXHV� LQ�RUGHU WR LGHQWLI\�VSHFLILF UHIHUUDO�QHHGV���,G� DW���������VHH -;�����&KRLFHV�NHHSV�³DQ�

RQJRLQJ�UROOLQJ OLVW´ RI�UHIHUUDOV�RU�UHVRXUFHV�³IRU�KHOSLQJ�>SDWLHQWV@ LQ�RWKHU�DUHDV�RI�WKHLU�OLYHV´

WKDW JHQHUDOO\ SDWLHQW�HGXFDWRUV VKDUH�ZLWK�SDWLHQWV���7HUUHOO��7U�����������9RO�����S����������VHH

3;���

7HUUHOO� WHVWLILHG� WKDW� ³LW�ZDV� VWDQGDUG� SUDFWLFH� WKDW� LI� �� �� �� SDWLHQW>V@ VKRZHG� DQ\�

UHVHUYDWLRQ��WKH\�GLGQ¶W�JHW�D�SURFHGXUH�WKDW�GD\´�DQG�ZRXOG�KDYH�WKH�RSWLRQ�WR�UHWXUQ�RQ�D�GLIIHUHQW�

GD\���7HUUHOO��7U�����������9RO�����S��������3DWLHQWV�ZRXOG�³UDUH>O\@´�FKDQJH�WKHLU�PLQGV�RQ�WKH�GD\�

RI� WKH� SURFHGXUH�� ³EXW� WKH\� GLG�´� � ,G� DW� ����� �:KHQ� WKLV KDSSHQHG�� WKH\ ZRXOG QRW� KDYH� WKH�

SURFHGXUH�GRQH�RQ�WKDW�GD\�DQG�ZRXOG�EH UHIXQGHG�WKH�FRVW�RI DQ\�VHUYLFHV�WKDW�ZHUH SDLG�IRU�EXW�

QRW�UHFHLYHG���6HH�LG� $QRWKHU�UHDVRQ�SDWLHQWV PLJKW�QRW�KDYH�WKH�SURFHGXUH�LV�WKDW�WKH\ PLVFDUULHG�

DIWHU� VFKHGXOLQJ� DQ� DSSRLQWPHQW� 6HH� LG� 3DWLHQWV ZKR� H[SUHVVHG DQ� LQWHUHVW� LQ� FDUU\LQJ� WKH

SUHJQDQF\�WR�WHUP�ZRXOG�EH RIIHUHG�DQ�RSSRUWXQLW\�WR�VSHDN�ZLWK�WKH�PLGZLIH�DW�&KRLFHV���6HH�LG�

DW�������:KHQ�WKLV�VLWXDWLRQ�DURVH�EHIRUH�&KRLFHV�KDG�LWV�RZQ�PLGZLIHU\�SUDFWLFH��SDWLHQWV�ZRXOG�

EH�SURYLGHG�ZLWK LQIRUPDWLRQ�DERXW UHVRXUFHV�IRU SUHQDWDO�FDUH��SDUHQWLQJ�FODVVHV� EDE\�VXSSOLHV��

GRPHVWLF�YLROHQFH��DQG�DGRSWLRQ���6HH�LG� DW���������VHH 3;����7HUUHOO�WHVWLILHG�WKDW�&KRLFHV�KDV�

KDG�SDWLHQWV�VZLWFK�IURP�DERUWLRQ�FDUH�WR�PLGZLIHU\�FDUH��DQG�IURP�PLGZLIHU\�FDUH�WR�DERUWLRQ�

FDUH��³>V@R�ZRPHQ�DUH�PDNLQJ�WKHVH�GHFLVLRQV��DQG�WKH\�DUH�FDSDEOH�RI�PDNLQJ�WKHVH�GHFLVLRQV�´��

7HUUHOO��7U�����������9RO�����S�����������



��

3DWLHQW�HGXFDWRUV DW�&KRLFHV�ZRXOG�DOVR VFUHHQ IRU�SRVVLEOH�FRHUFLRQ�� �6HH� LG� DW�

����� �3DWLHQWV ZKR�H[SUHVVHG WKDW�VRPHRQH� LV FRHUFLQJ� WKHP�ZHUH WROG� WKDW�³WKH� ODZ�SURWHFW>V@

WKHP´ DQG�WKDW�³QR�RQH�ZDV�DOORZHG�WR�FRHUFH�WKHP RU�IRUFH�WKLV�GHFLVLRQ�RQ�WKHP�´��,G� DW����������

7KH\ ZRXOG�KDYH D�SULYDWH�FRQYHUVDWLRQ�ZLWK�&KRLFHV¶�FOLQLF�FRRUGLQDWRU��DQG�WKH�SURFHGXUH ZRXOG

QRW EH�SHUIRUPHG�LI�WKH\�ZHUH QRW�FRPIRUWDEOH�PDNLQJ�WKH�GHFLVLRQ�RQ�WKHLU RZQ���6HH�LG� DW�������

3DWLHQWV�ZKR GHFLGHG QRW�WR�SURFHHG�ZLWK�WKH�SURFHGXUH ZRXOG�EH UHIXQGHG�DQ\�IHHV�WKH\�KDG SDLG�

DQG�&KRLFHV�ZRXOG�HQVXUH�WKH\�ZHUH VDIH�LQ�OHDYLQJ�WKH�SUHPLVHV���6HH�LG�

%HIRUH�������������D���K��WRRN�HIIHFW��SDWLHQWV ZRXOG�VSHQG ILYH�WR VL[�KRXUV�DW�WKH�

FOLQLF��ZLWK�WKH�SURFHGXUH�LWVHOI�ODVWLQJ ILYH�WR WHQ PLQXWHV���6HH�LG� DW����������7KH�ZDLW WLPH IRU�

DQ�DSSRLQWPHQW�DW�&KRLFHV�ZDV�EHWZHHQ�RQH�ZHHN�DQG�WZR�ZHHNV��DQG�WKHUH�ZHUH�QR�³ZDON�LQ´�

DSSRLQWPHQWV�IRU�DERUWLRQ�FDUH���,G� DW�������

&HUWDLQ� DVSHFWV� RI� &KRLFHV¶� VHUYLFHV� UHPDLQHG� ODUJHO\� XQFKDQJHG� E\� �� ������

����D���K����$�SDWLHQW�VWLOO�PHHWV�ZLWK�D�SDWLHQW�HGXFDWRU�DW�KHU�ILUVW�DSSRLQWPHQW��DQG�WKH�VXEVWDQFH�

RI�WKHLU�FRQYHUVDWLRQ�LV�³SULPDULO\�WKH�VDPH�´��,G� DW�������7KH�SDWLHQW�HGXFDWRU�JRHV�RYHU�D�UHYLVHG�

YHUVLRQ�RI�WKH�3DWLHQW�&RQFHUQV�)RUP�ZLWK�WKH�SDWLHQW��DQG WKH�UHYLVHG�IRUP�KDV�KHU�ZULWH�GRZQ�

KRZ�VKH�IHHOV���6HH�LG� DW������VHH -;�����7KH�SDWLHQW�HGXFDWRU�VWLOO�DVNV�DERXW�FRHUFLRQ�DQG�WRSLFV�

VXFK�DV�UHSURGXFWLYH�OLIH�JRDOV��IDPLO\�SODQQLQJ��DQG�WKH�QHHG�IRU�DVVLVWDQFH�ZLWK�RWKHU�LVVXHV���6HH

7HUUHOO�� 7U�� �������� �9RO�� ��� SS�� �������� �&KRLFHV� FRQWLQXHV� WR� SURYLGH� SDWLHQWV�ZLWK� D� OLVW� RI�

UHVRXUFHV���6HH�LG� DW�������7KH�FRXQVHOLQJ�DQG�LQIRUPHG�FRQVHQW�SURFHVV�FKDQJHG�DV�D�UHVXOW�RI�WKH�

VWDWXWH� LQ� WKDW� VRPH� RI� WKH� FRXQVHOLQJ� DQG� LQIRUPHG� FRQVHQW� LQIRUPDWLRQ� WKDW� ZDV� SUHYLRXVO\�

FRYHUHG�E\�WKH�SDWLHQW�HGXFDWRU�LV�QRZ�GHOLYHUHG�E\�D SK\VLFLDQ���6HH�LG� DW������������7KH�RQO\�

SRUWLRQ�RI�WKH�VWDWH�PDQGDWHG LQIRUPDWLRQ�&KRLFHV�ZRXOG�QRW�RWKHUZLVH�SURYLGH WR�SDWLHQWV LV�WKDW�

ZKLFK�UHODWHV�WR�SRVVLEOH�YLDELOLW\�DIWHU��� ZHHNV�VLQFH FRQFHSWLRQ�RU��� ZHHNV�/03���6HH 7HUUHOO��



��

7U�����������9RO�����S�������VHH�7HQQ��&RGH�$QQ��������������E�������7HUUHOO H[SODLQHG�WKDW�EHFDXVH�

&KRLFHV�SURYLGHV�DERUWLRQ�VHUYLFHV RQO\ XQWLO��� ZHHNV�/03��WKDW�LQIRUPDWLRQ�LV�³LUUHOHYDQW�WR�RXU�

SDWLHQWV�´��7HUUHOO��7U�����������9RO�����S������

$W�D�SDWLHQW¶V�VHFRQG�DSSRLQWPHQW �WKH�GD\�RI�WKH�SURFHGXUH���WKH�SK\VLFLDQ�UHYLHZV�

D�IRUP�ZLWK�WKH�SDWLHQW�HQWLWOHG ³&RQVHQW�IRU�7UHDWPHQW�RU�3URFHGXUH�´�ZKLFK�WKH�SK\VLFLDQ�DQG�

SDWLHQW�ERWK�VLJQ���7HUUHOO��7U�����������9RO�����S� �����VHH -;��� 7KH�SXUSRVH�RI�WKLV�IRUP�LV�WR�

³PDNH�VXUH��DJDLQ��WKDW�WKH\�KDG�WKHLU�FRQVHQW��WKDW�WKH\�XQGHUVWRRG�WKH�SURFHGXUH��>DQG@�WKDW�WKH\�

KDG�PHW�ZLWK�WKH�SK\VLFLDQ���� ��DW�OHDVW�����KRXUV�SULRU � �����´��7HUUHOO��7U�����������9RO�����S�������

VHH -;��� $IWHU�WKH�SURFHGXUH�LV�SHUIRUPHG��D�SDWLHQW�PD\�KDYH�D�IROORZ�XS�DSSRLQWPHQW�DQG�LV�

ZHOFRPH�WR�FDOO�WKH�FOLQLF��EXW�&KRLFHV�GRHV�QRW�IROORZ�XS�ZLWK�SDWLHQWV�XQOHVV�DVNHG WR�GR�VR���6HH�

7HUUHOO��7U�����������9RO�����SS��������

:LWK ������������D���K� LQ�HIIHFW��D�ILUVW�DSSRLQWPHQW�DW�&KRLFHV�ODVWV�WZR�WR�IRXU�

KRXUV��DQG�D VHFRQG�DSSRLQWPHQW�ODVWV�DQRWKHU WZR�WR�IRXU�KRXUV���6HH 7HUUHOO��7U�����������9RO�����

SS� �������� �7HUUHOO�HVWLPDWHG� WKDW�RYHUDOO��³WKH�PDMRULW\�RI�RXU�SDWLHQWV�DUH�ZDLWLQJ��DW� OHDVW��D�

ZHHN�RU�WZR�IRU�WKHLU�SURFHGXUH´ IURP�WKH�WLPH�WKH\�ILUVW�FDOO�WKH�FOLQLF� ,G� DW�������7HUUHOO�VWDWHG�

WKDW SDWLHQWV W\SLFDOO\�ZDLW�RQH�ZHHN�IRU�WKH ILUVW�DSSRLQWPHQW���6HH�LG� DW����� %HFDXVH�WKH�VHFRQG�

DSSRLQWPHQW�GHSHQGV�RQ�IDFWRUV�VXFK�DV�SUHIHUUHG�PHWKRG�RI�DERUWLRQ��JHVWDWLRQDO�DJH��VFKHGXOH�

RSHQLQJV�� DQG� SK\VLFLDQ� DYDLODELOLW\�� WKH� VHFRQG� DSSRLQWPHQW� LV� VFKHGXOHG� GXULQJ� WKH� ILUVW�

DSSRLQWPHQW���6HH�LG� 7HUUHOO�WHVWLILHG�WKDW�GDWD�IURP�&KRLFHV¶�HOHFWURQLF�KHDOWK�UHFRUGV�LQGLFDWHV�

WKDW�������������D���K��EHLQJ�LQ�HIIHFW�³HTXDWHV�WR DERXW KDOI�RI�RXU SDWLHQWV�ZDLWLQJ�� WR�� GD\V�

>EHWZHHQ�WKH�WZR DSSRLQWPHQWV@ DQG�KDOI�RI�RXU SDWLHQWV�ZDLWLQJ���������WR����SOXV GD\V�>EHWZHHQ�

WKH�WZR DSSRLQWPHQWV@�´ ,G� DW������������ �VXPPDUL]LQJ�LQIRUPDWLRQ�LQ�-;����-;����DQG�-;������

7HUUHOO�VWDWHG�WKDW�³DERXW����SHUFHQW�RI�RXU�SDWLHQWV�ZDLW����RU�PRUH�GD\V´ EHWZHHQ�DSSRLQWPHQWV���



��

,G� DW���� �VXPPDUL]LQJ�LQIRUPDWLRQ�LQ�-;����-;����DQG�-;������)DFWRUV�WKDW�FDQ�H[WHQG�ZDLW�WLPHV�

LQFOXGH�DSSRLQWPHQW�DYDLODELOLW\��DV�ZHOO�DV�SDWLHQWV¶�WUDYHO�GLVWDQFH��DELOLW\�WR�WDNH�WLPH�RII IURP

ZRUN��DQG�DELOLW\�WR�UDLVH�IXQGV� VHH�LG� DW���������EXW�&KRLFHV�GRHV�QRW�WUDFN�WKH�UHDVRQV�WKDW�PD\�

FRQWULEXWH�WR�ZDLW�WLPHV DSDUW�IURP�WKH����KRXU�UHTXLUHPHQW� 6HH 7HUUHOO��7U�����������9RO�����S��

���

'HOD\V�LQ�FDUH�QHJDWLYHO\�DIIHFW SDWLHQWV�ZLWK�FHUWDLQ�PHGLFDO�FRQGLWLRQV�WKDW�PDNH�

LW�PRUH�GLIILFXOW�RU�ULVNLHU�WR�KDYH�DQ�DERUWLRQ�RU�WR�FDUU\�D�SUHJQDQF\�WR�WHUP�� 6HH 7HUUHOO��7U��

�������� �9RO�� ��� SS� �������� � 7KHVH� FRQGLWLRQV� LQFOXGH� VLFNOH� FHOO�� SXOPRQDU\� LVVXHV�� VXFK� DV�

WXEHUFXORVLV� DQG DVWKPD�� K\SHUWHQVLRQ�� KHPDWRORJLF� GLVRUGHUV�� KHDUW� SUREOHPV�� HQGRPHWULRVLV��

GLDEHWHV��DQG�FDQFHU�� �6HH� LG� DW������VHH DOVR 3;����3;����3;���� �&KRLFHV¶�HOHFWURQLF�KHDOWK�

UHFRUGV� LQGLFDWH� WKDW DW� OHDVW ���� SDWLHQWV� UHSRUWHG� D� PHGLFDO� FRQGLWLRQ� WKDW� ZDV� DIIHFWHG� RU�

H[DFHUEDWHG� E\� SUHJQDQF\�� � 6HH 7HUUHOO�� 7U�� �������� �9RO�� ��� S�� ���� �UHIHUULQJ� WR� SODLQWLIIV¶�

GHPRQVWUDWLYH�H[KLELWV�WKDW�VXPPDUL]H�LQIRUPDWLRQ�LQ�3;����3;����DQG�3;������

7HUUHOO� LQGLFDWHG� WKDW� WKHUH� DUH� GLIIHUHQW� UHDVRQV� ZK\� SDWLHQWV DWWHQG WKH� ILUVW�

DSSRLQWPHQW�EXW�HLWKHU GR QRW�VFKHGXOH�D�VHFRQG�DSSRLQWPHQW�RU GR�QRW DWWHQG�LW���WKH\ FRXOG�KDYH�

D� KHDOWK� LVVXH�� WKH\ FRXOG� KDYH� PLVFDUULHG�� WKH\ FRXOG� KDYH� GHFLGHG� WR� KDYH� WKH� SURFHGXUH�

HOVHZKHUH��WKH\ FRXOG�KDYH�FKDQJHG�WKHLU PLQGV��WKH\ FRXOG�KDYH�DQ�HYHQW DW�WKHLU FKLOG¶V�VFKRRO��

RU� WKH\ FRXOG�ODFN WUDQVSRUWDWLRQ�� �6HH�LG� DW �������� �&KRLFHV�GRHV�QRW�UHFRUG�WKLV� LQIRUPDWLRQ�

EHFDXVH�LW�LV�QRW�UHOHYDQW�WR�SDWLHQWV¶ PHGLFDO�FDUH���6HH�LG���VHH�DOVR 7HUUHOO��7U�����������9RO�����

S���� 7HUUHOO�LQGLFDWHG�WKDW�IURP�'HFHPEHU������WR�)HEUXDU\���������� RI�SDWLHQWV�����RI�LWV�����

SDWLHQWV��HLWKHU�GLG�QRW�DWWHQG�RU�GLG�QRW�VFKHGXOH�D�VHFRQG�DSSRLQWPHQW��WKDW�EHWZHHQ�0DUFK�DQG�

$XJXVW� ������ DQG� EHWZHHQ� 6HSWHPEHU� DQG�'HFHPEHU� ������ ���� DQG� ��� SDWLHQWV�� UHVSHFWLYHO\��

PLVVHG�RU�GLG�QRW�PDNH�D�VHFRQG�DSSRLQWPHQW�� 6HH 7HUUHOO��7U�����������9RO�����SS������������



��

�UHIHUHQFLQJ�-;�� DW����-;�� DW����-;��� -;��� DQG�-;����

7HUUHOO�WHVWLILHG�WKDW�ORQJ WUDYHO�GLVWDQFHV�DUH�³D�KXJH�EDUULHU´�WR�SDWLHQWV¶ DFFHVV�WR�

FDUH���7HUUHOO��7U�����������9RO�����S��������&KRLFHV�SULPDULO\ VHUYHV UHVLGHQWV�RI�6KHOE\�&RXQW\�

�WKH�FRXQW\�LQ�ZKLFK�0HPSKLV�LV�ORFDWHG���EXW�LW�DOVR�VHUYHV�SDWLHQWV�IURP�VXUURXQGLQJ�FRXQWLHV�

DQG�VWDWHV���6HH�7HUUHOO��7U�����������9RO�����SS�������� $V�GLVWDQFH�LQFUHDVHV��WKH�ORQJHU�WKH�WULS�

WDNHV�DQG�WKH�PRUH�FRVWO\�LW�LV�LQ�WHUPV�RI�WUDQVSRUWDWLRQ�DQG�RU ORVW�ZDJHV�� 6HH 7HUUHOO��7U����������

�9RO�����S� ���� ,W�FDQ�EH�GLIILFXOW IRU�D�SDWLHQW�WR�JHW�WR�RQH�RI�WKH�IHZ�DERUWLRQ�SURYLGHUV�LQ�WKH�

VWDWH�³RQ�D�JRRG�GD\��DQG�LI�\RX�KDYH�WR�GULYH�DQRWKHU�KXQGUHG�PLOHV�DQG�WKHQ�EDFN��DQG�WKHQ�DJDLQ�

IRU�D�VHFRQG�YLVLW��VRPH�SHRSOH�MXVW�FDQ¶W�GR�LW�´��,G� DW����� 'DWD�IURP�&KRLFHV¶�HOHFWURQLF�KHDOWK�

UHFRUGV UHJDUGLQJ�WKH�GLVWDQFH�WUDYHOHG�E\�SDWLHQWV�LQGLFDWHV�WKDW�³DSSUR[LPDWHO\����RU����SHUFHQW�

WUDYHOHG����WR����PLOHV´�RQH�ZD\�DQG�WKDW�³DURXQG����SHUFHQW´�RI�SDWLHQWV�WUDYHOHG�����PLOHV�RU�

PRUH�RQH�ZD\���,G� DW������� �VXPPDUL]LQJ�LQIRUPDWLRQ�LQ�3;����-;����-;��� DQG�-;������7HUUHOO�

WHVWLILHG�WKDW�������������D���K��KDV�³SXVKHG�>SDWLHQWV¶�DFFHVV WR FDUH@�IDUWKHU�RXW�RI�UHDFK´�EHFDXVH�

RI�WKH�³FRPELQDWLRQ�RI�WKH�DGGLWLRQDO�FRVW�ZLWK�WKH�DGGLWLRQDO�GD\V�´��,G� DW���������

7HUUHOO VWDWHG�WKDW�&KRLFHV�VHHV SDWLHQWV�DW�WKHLU�ILUVW�DSSRLQWPHQW�ZKR��EHFDXVH�RI�

WKHLU�JHVWDWLRQDO�DJH�DQG�WKH����KRXU�ZDLWLQJ�SHULRG UHTXLUHPHQW��FDQQRW�EH�VHHQ�IRU�WKHLU�VHFRQG�

DSSRLQWPHQW�EHIRUH�WKH�FOLQLF¶V ���ZHHN�/03�JHVWDWLRQDO�DJH�FXWRII�IRU�VXUJLFDO�DERUWLRQV�H[SLUHV�

6HH�LG� DW ���������&KRLFHV¶�UHFRUGV�LQGLFDWH�WKDW�EHWZHHQ�'HFHPEHU����������DQG�'HFHPEHU�����

������IRUW\�RQH SDWLHQWV�ZHUH�XQDEOH�WR�REWDLQ D�PHGLFDWLRQ�DERUWLRQ�EHFDXVH�RI�WKH ZDLWLQJ�SHULRG��

DQG�IRXUWHHQ SDWLHQWV�ZHUH�XQDEOH�WR�REWDLQ�D�VXUJLFDO�DERUWLRQ�EHFDXVH�RI�WKH�ZDLWLQJ�SHULRG���

6HH�LG� DW������� �VXPPDUL]LQJ�LQIRUPDWLRQ�LQ�-;����

�� 7HUUHOO�LQGLFDWHG�WKDW VRPH SDWLHQWV��HOHYHQ LQ 0DUFK�WR�'HFHPEHU ������KDYH DSSHDUHG
DW�WKH�ILUVW�DSSRLQWPHQW�ZKR�KDYH�DOUHDG\�PLVVHG�WKH ���ZHHN /03�JHVWDWLRQDO�DJH FXWRII�IRU�D�
VXUJLFDO�DERUWLRQ���6HH 7HUUHOO��7U�����������9RO�����SS���������VHH�DOVR -;�� DW��� -;�� DW�����



��

7HUUHOO� LQGLFDWHG� WKDW� SDWLHQWV� DUH� ³LQFUHGLEO\� GLVWUDXJKW´� ZKHQ� WKH\� OHDUQ� WKH\�

FDQQRW� UHFHLYH� D PHGLFDWLRQ� RU� VXUJLFDO DERUWLRQ� EHFDXVH� WKH\� DUH� EH\RQG� WKH� JHVWDWLRQDO� DJH�

FXWRII���7HUUHOO��7U�����������9RO�����SS� DW����������3DWLHQWV�KDYH�PDQ\�UHDVRQV�IRU�SUHIHUULQJ�D�

PHGLFDWLRQ�DERUWLRQ��LQFOXGLQJ�WKDW�LW�PD\�EH�WKH�VDIHVW�RSWLRQ�IRU�WKHP��ZKLFK�PHDQV�WKDW�PDQ\�

SDWLHQWV� DUH� ³DOVR� YHU\� GLVWUDXJKW´�ZKHQ� WKH\� DUH� WROG� WKDW� WKLV� W\SH� RI� SURFHGXUH� LV� QR� ORQJHU�

DYDLODEOH� WR� WKHP�� � ,G� $VNHG� LI� WKHUH� LV� DQ\� EHQHILW� WR� ³WKH� PDQGDWRU\� GHOD\� DQG� WZR�WULS�

UHTXLUHPHQW�´�7HUUHOO�DQVZHUHG��³1RQH�WKDW�,�NQRZ�RI� ����� ,W�VHHPV�LQWUXVLYH��LW�VHHPV�GHPHDQLQJ��

LW�VHHPV�FRQWUDU\�WR�WKH�ZD\�ZH�SUDFWLFH�KHDOWKFDUH�LQ�DQ\�RWKHU�ILHOG��DQG�,�GRQ¶W�NQRZ�RI�DQ\�

EHQHILW�´��,G� DW���������

7HUUHOO� WHVWLILHG� WKDW� �� ����������D���K�� KDV� QHJDWLYHO\� DIIHFWHG� &KRLFHV¶�

RSHUDWLRQV���6HH�LG� DW�������7KH�FOLQLF�KDV�OLPLWHG�SK\VLFDO�VSDFH��DQG�EHFDXVH�HDFK�DERUWLRQ�SDWLHQW�

PXVW EH�VHHQ�WZLFH�LQ�WKH�FOLQLF��&KRLFHV�FDQ�QR�ORQJHU SURYLGH�VRPH�RI�LWV RWKHU�VHUYLFHV��LQFOXGLQJ�

IHUWLOLW\�DVVLVWDQFH��ZDON�LQ�67,�WHVWLQJ��DQG +,9�WHVWLQJ���6HH�LG� 7R�DOOHYLDWH�ZDLW�WLPHV��&KRLFHV�

KDV�PRGLILHG�LWV�VFKHGXOH�³D�GR]HQ�WLPHV�WU\LQJ�WR�ILQG�WKH�EHVW�ZD\�WR�DFFRPPRGDWH�HYHU\ERG\�´��

,G� DW�������� ,W�KLUHG�D�IXOO�WLPH�SK\VLFLDQ�VR�WKDW�LW�KDG�RQH�SK\VLFLDQ�IRU�³FRQVXOW�GD\V´�DQG�

DQRWKHU�IRU�³SURFHGXUH�GD\V�´�DQG�LW�DOVR�KLUHG�D�IXOO�WLPH�QXUVH���,G� DW�������&KRLFHV�KDV�³JRWWHQ�

UHODWLYHO\�HIILFLHQW�ZLWKLQ�WKH�FRQVWUDLQWV�WKDW�ZH¶UH�RSHUDWLQJ�XQGHU´��KRZHYHU��LW�LV�QRW�DEOH�WR�VHH�

SDWLHQWV�³PXFK�VRRQHU�´��,G� DW�����

&KRLFHV� KDV� LQFUHDVHG� LWV� SULFHV� DV� D� UHVXOW� RI� �� ����������D���K�� GXH� WR� WKH�

DGGLWLRQDO�FRVWV�LQYROYHG�LQ�D�SK\VLFLDQ�VHHLQJ�HDFK�SDWLHQW�WZLFH���6HH�LG� DW�������� %HWZHHQ�

-DQXDU\������DQG�$XJXVW������� WKH�SULFH�RI� DQ� DERUWLRQ�DW�&KRLFHV�DOPRVW�GRXEOHG��� 7HUUHOO�

�� (IIHFWLYH� -DQXDU\� ���� ������ WKH� FRVW� RI� DQ� DERUWLRQ�ZDV� EHWZHHQ� ����� IRU� DQ� HDUO\�
VXUJLFDO�DERUWLRQ�DQG������IRU�D�ODWHU�VXUJLFDO�DERUWLRQ��ZLWK�D�SULYDWH�DSSRLQWPHQW�FRVWLQJ����������
6HH�7HUUHOO��7U�����������9RO�����S�������VHH -;�����(IIHFWLYH�0DUFK����������DIWHU�������������D��



��

WHVWLILHG�WKDW�SULFH�LQFUHDVHV�DIIHFW�SDWLHQWV¶�DELOLW\�WR�DFFHVV�VHUYLFHV��HVSHFLDOO\�IRU�SDWLHQWV�ZKR�

DUH�LQ�WKH�ORZHU�LQFRPH�SRSXODWLRQ�WKDW�&KRLFHV�ODUJHO\ VHUYHV���6HH�LG� DW�������)RU�WKHP��³PRQH\�

LV�D�KXJH�EDUULHU��DQG�LW¶V�ZK\�ZH�GHYRWH�VR�PXFK�RI�RXU�VWDII�WLPH�WR�KHOSLQJ�WKHP�ILQG�DVVLVWDQFH�´��

,G� DW��������

7KH�&RXUW�ILQGV�7HUUHOO¶V WHVWLPRQ\�WR�EH�IXOO\�FUHGLEOH�DQG�JLYHV�LW�JUHDW�ZHLJKW���

6KH WHVWLILHG�FRQYLQFLQJO\�WKDW�WKH�PDMRULW\�RI�&KRLFHV¶�SDWLHQWV�KDYH�ORZHU�LQFRPHV��ZLWK�����RI�

LWV�SDWLHQWV�TXDOLI\LQJ�IRU�ILQDQFLDO�DVVLVWDQFH���&KRLFHV�KDV�DQ�H[WHQVLYH�LQIRUPHG�FRQVHQW�SURFHVV�

WKDW�ZDV�LQ�SODFH�EHIRUH�������������D���K��ZDV�HQDFWHG�� $IWHU�LWV�HQDFWPHQW� &KRLFHV�FRQWLQXHV�

WR�DVVHVV�SDWLHQWV¶�GHFLVLRQDO�FHUWDLQW\��VFUHHQ�WKHP�IRU�FRHUFLRQ��DQG�JLYH WKHP�DV�PXFK�WLPH�DV�

WKH\�QHHG�WR�PDNH�D�GHFLVLRQ���7KH�RQO\�LQIRUPDWLRQ�WKDW�������������D���K��UHTXLUHV�&KRLFHV�WR�

FRPPXQLFDWH�WR�SDWLHQWV�WKDW�LW ZRXOG�QRW�RWKHUZLVH�SURYLGH�LV�LUUHOHYDQW�WR�WKHP EHFDXVH�RI�LWV�

JHVWDWLRQDO� DJH� FXWRII� &RQVLVWHQW�ZLWK�'U��:DOOHWW¶V� WHVWLPRQ\�� 7HUUHOO� LQGLFDWHG� WKDW� VHYHUDO�

UHDVRQV�PD\�H[SODLQ�ZK\�SDWLHQWV�DWWHQG�D ILUVW�DSSRLQWPHQW�EXW�QRW�D VHFRQG��EXW�RQH�LPSRUWDQW�

UHDVRQ�LV�WKH�LQFUHDVHG�WLPH�DQG�FRVW�FDXVHG�E\�������������D���K���ZKLFK�UHTXLUHV�WKHP�WR�WUDYHO�

WR�WKH�FOLQLF�WZLFH DQG�SXVKHV�DFFHVV�WR�FDUH�³IDUWKHU�RXW�RI�UHDFK�´��,G� DW�������� :DLW�WLPHV�KDYH�

EHHQ�OHQJWKHQHG VLQFH�WKH�VWDWXWH�ZDV�SDVVHG��DQG�GHOD\V�LQ�FDUH�QHJDWLYHO\�LPSDFW�SDWLHQWV�ZLWK�

FHUWDLQ�PHGLFDO�FRQGLWLRQV���7KH����KRXU ZDLWLQJ�SHULRG UHTXLUHPHQW�LPSRVHG�E\�WKH�VWDWXWH�SXWV�

VRPH� SDWLHQWV� EH\RQG� WKH� ���ZHHN� /03� JHVWDWLRQDO� DJH� FXWRII� IRU� PHGLFDWLRQ� DERUWLRQV� DQG�

&KRLFHV¶����ZHHN�/03�JHVWDWLRQDO�DJH�FXWRII IRU�VXUJLFDO�DERUWLRQV�DW�WKH�WLPH�RI�WKHLU�VHFRQG�

DSSRLQWPHQW���&KRLFHV¶�HIIRUWV�WR�DFFRPPRGDWH�WZR�YLVLWV�SHU�DERUWLRQ�SDWLHQW�LQ�LWV�SK\VLFDO�VSDFH�

�K�� WRRN� HIIHFW�� WKH� FRVW� RI� DQ� DERUWLRQ�ZDV� EHWZHHQ������ IRU� D�PHGLFDWLRQ� DQG� HDUO\� VXUJLFDO�
DERUWLRQ�DQG������IRU�D�ODWHU�VXUJLFDO�DERUWLRQ��ZLWK�D�SULYDWH�DSSRLQWPHQW�FRVWLQJ�������� 6HH�
7HUUHOO��7U�����������9RO�����SS� ��������VHH -;�����,Q�DSSUR[LPDWHO\�$XJXVW�������&KRLFHV�UDLVHG�
LWV�SULFHV�DJDLQ��ZLWK�D����WR����ZHHN�SURFHGXUH�QRZ�FRVWLQJ������DQG�D����WR����ZHHN�SURFHGXUH�
QRZ�FRVWLQJ�������� 6HH�7HUUHOO��7U�����������9RO�����S� ������



��

DQG�VFKHGXOH�KDYH�QRW�UHVXOWHG�LQ�SDWLHQWV�EHLQJ�VHHQ�³PXFK�VRRQHU�´��,G� DW�������

2EVWHWULFLDQ�J\QHFRORJLVW� -HVVLFD� <RXQJ�� SODLQWLIIV¶� QH[W� ZLWQHVV� KDV� SURYLGHG�

DERUWLRQ� FDUH� WR� RYHU� RQH� WKRXVDQG� SDWLHQWV� LQ� KHU� FDUHHU� LQFOXGLQJ� DERUWLRQ SDWLHQWV� DW� WKH

1DVKYLOOH�DQG�.QR[YLOOH�KHDOWK�FHQWHUV�RI 330(7��ZKLFK�ODWHU�EHFDPH�SDUW�RI�33710��� 6HH

<RXQJ��7U�����������9RO�����SS��������� 7KH�1DVKYLOOH�KHDOWK�FHQWHU�SURYLGHV�PHGLFDWLRQ�DERUWLRQV�

XS�WR��� ZHHNV�/03�DQG�VXUJLFDO�DERUWLRQV�XS�WR��� ZHHNV�DQG�� GD\V�/03 �WKH�ODWHVW�JHVWDWLRQDO�

DJH�FXWRII� WKDW� LV�SHUPLWWHG�IRU�VXUJLFDO�DERUWLRQV�LQ�7HQQHVVHH��� 6HH�LG� DW����� �7KH�.QR[YLOOH�

KHDOWK� FHQWHU� SURYLGHV PHGLFDWLRQ� DERUWLRQV� XS� WR� �� ZHHNV�/03�� �6HH� LG� 330(7�SURYLGHG

EHWZHHQ�������DQG�������DERUWLRQV�SHU�\HDU�DW�ERWK�LWV�1DVKYLOOH�DQG�.QR[YLOOH�ORFDWLRQV���6HH�LG�

DW�������

'U��<RXQJ� WHVWLILHG� WKDW� DERUWLRQ� LV� D FRPPRQ�PHGLFDO�SURFHGXUH� LQ� WKH�8QLWHG�

6WDWHV� DERXW�RQH�LQ�IRXU�ZRPHQ�ZLOO�KDYH�DQ�DERUWLRQ�LQ�KHU�OLIHWLPH���6HH�LG� DW������$ERUWLRQ�LV�

VDIH��DQG�LW�LV�VDIHU�WKDQ�FDUU\LQJ�D�SUHJQDQF\�WR�WHUP���6HH�LG� 7KH�ULVNV�RI�DERUWLRQ ³LQ�JHQHUDO��

DUH�UDUH�´��,G� DW���� +RZHYHU��FHUWDLQ�ULVNV�LQFUHDVH�DV�D�SUHJQDQF\�SURJUHVVHV��ZKLFK�PHDQV�WKDW

³>W@KH�HDUOLHU�LQ�SUHJQDQF\�WKDW�DQ�DERUWLRQ�LV�GRQH��WKH�VDIHU�LW�LV�´��,G� 7KHUHIRUH��WKH�WLPLQJ�RI�D�

ZRPDQ¶V� DFFHVV� WR� DERUWLRQ� LV�PHGLFDOO\� LPSRUWDQW�� �6HH� LG� DW� ���� �7LPLQJ� GHWHUPLQHV�ZKLFK�

DERUWLRQ�SURFHGXUHV�PD\�EH�DYDLODEOH�WR�D�SDWLHQW���6HH�LG� ,W�DOVR�DIIHFWV WKH�HIIHFWLYHQHVV�RI�D�

PHGLFDWLRQ�DERUWLRQ�DQG�WKH�SRWHQWLDO�ULVNV�DQG�FRPSOLFDWLRQV�RI�D�VXUJLFDO�DERUWLRQ� 6HH�LG� ,I�D�

PHGLFDWLRQ�DERUWLRQ�LV�QRW�PHGLFDOO\ HIIHFWLYH��³WKHQ�D�VXUJLFDO�DERUWLRQ�ZRXOG�EH�UHFRPPHQGHG�´�

ZKLFK�³ZRXOG�UHTXLUH�DGGLWLRQDO�YLVLWV�´��,G� DW�������5HJDUGLQJ�WKH�WLPLQJ�RI�D�VXUJLFDO�DERUWLRQ��

�� 3ULRU�WR�WKH�PHUJHU�EHWZHHQ�33*05�DQG�330(7��'U��<RXQJ�ZDV�D�FRQWUDFW�SK\VLFLDQ��
DQG� WKHQ�PHGLFDO� GLUHFWRU�� DW� 330(7�� �6HH <RXQJ��7U�� �������� �9RO�� ��� SS�� ������� �$IWHU� WKH�
PHUJHU��VKH�ZDV�DVVRFLDWH�PHGLFDO�GLUHFWRU��DQG�WKHQ�D�FRQWUDFW�SK\VLFLDQ��DW�33710���6HH�LG� DW�
���
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WKH�ULVNV�³LQFUHDVH�DV�D�SUHJQDQF\�LQFUHDVHV��DQG�VR�DV�D�ZRPDQ¶V�SUHJQDQF\�SURJUHVVHV��LW�SXWV

KHU� DW� LQFUHDVHG� ULVN� IRU� KHPRUUKDJH�� XWHULQH� SHUIRUDWLRQ�� FHUYLFDO� ODFHUDWLRQ�� >DQG@� UHWDLQHG�

SURGXFWV�RI�FRQFHSWLRQ�´��,G� DW������)XUWKHU��DIWHU��� ZHHNV�/03��D�VXUJLFDO�DERUWLRQ�EHFRPHV�D�

OHQJWKLHU�SURFHGXUH��LQYROYLQJ�DQ�DGGLWLRQDO�YLVLW�DIWHU�WKH����KRXU�ZDLWLQJ�SHULRG�LV�RYHU�³WR�GLODWH�

WKH�FHUYL[������ RYHUQLJKW�LQ�RUGHU�WR�GHFUHDVH�ULVNV�RI�FHUYLFDO�ODFHUDWLRQ�RU�KHDY\�EOHHGLQJ�GXULQJ�

WKH�SURFHGXUH�´��,G� DW����������$V�D�UHVXOW��SDWLHQWV�ZKR�DUH�DW�OHDVW��� ZHHNV�/03�PXVW�PDNH�D�

WRWDO�RI�WKUHH�YLVLWV�WR�WKH�KHDOWK�FHQWHU���6HH�LG� DW�������

'U��<RXQJ� LQGLFDWHG� WKDW� WKHUH�DUH�³FHUWDLQ�PHGLFDO�FRQGLWLRQV� WKDW�JHW�ZRUVH�DV�

WLPH�SURJUHVVHV��OLNH�K\SHUWHQVLRQ�LQ�SUHJQDQF\�´��,G� DW����� )RU�ZRPHQ�ZKR�KDYH�KDG�D�SULRU�

XWHULQH�VXUJHU\��VXFK�DV�D�FHVDUHDQ�VHFWLRQ��³WKH�HDUOLHU�WKDW�WKH\�KDYH�DQ�DERUWLRQ�SURFHGXUH��WKH�

VDIHU�LW�LV�IRU�WKHP´�EHFDXVH�³SDUWLFXODUO\�LI�WKH\¶YH�KDG�PXOWLSOH�&�VHFWLRQV��DV�WKH\�JHW�IXUWKHU�

DORQJ�LQ�WKHLU�SUHJQDQF\��WKHLU�ULVN�RI������ DEQRUPDO�SODFHQWDWLRQ�LQFUHDVHV�´�� ,G� DW�������%HWZHHQ�

-XO\������DQG�0D\�������330(7�KDG�DW�OHDVW�������SDWLHQWV�VHHNLQJ�DQ�DERUWLRQ�ZKR�KDG�PHGLFDO�

FRQGLWLRQV�IRU�ZKLFK�D�GHOD\�LQ�FDUH�SXW�WKHP�DW�LQFUHDVHG�PHGLFDO�ULVN���6HH�LG� DW���������VHH DOVR

-;���DW������-;����DW�������

'U��<RXQJ�VWDWHG�WKDW�330(7�KDG�DQ�H[WHQVLYH�FRXQVHOLQJ�DQG�LQIRUPHG�FRQVHQW�

SURFHVV�SULRU�WR�������������D���K��WDNLQJ�HIIHFW�EHFDXVH�LW�LV�³DQ�LPSRUWDQW�SDUW�RI�PHGLFDO�FDUH�

IRU�D�SDWLHQW�WR�JHW������ IDFWXDO LQIRUPDWLRQ��WR�JHW�LQIRUPDWLRQ�DERXW�ULVNV�DQG�EHQHILWV���5HDOO\��WKH�

�� 'U��<RXQJ�H[SODLQHG�WKDW�DEQRUPDO�SODFHQWDWLRQ�LV�

WKH� SODFHQWD� JURZLQJ� LQWR� WKH� ZDOO� RI� WKH� XWHUXV�� DQG� VRPHWLPHV� HYHQ�
WKURXJK�WKH�XWHUXV��LQWR�WKH�EODGGHU���7KDW�FRQGLWLRQ�FDQ�EH�YHU\�ULVN\���,W�
FDQ� EH� OLIH�WKUHDWHQLQJ�� DQG� DV� WKH� SUHJQDQF\� SURJUHVVHV� WRZDUGV� WHUP��
SDWLHQWV�DUH�DW�KLJKHU�ULVN���7KH\�XVXDOO\�QHHG�D�K\VWHUHFWRP\���7KH\¶UH�DW�
KLJKHU�ULVN�IRU�PDVVLYH�KHPRUUKDJH�DQG�DW�ULVN�IRU�GHDWK�

<RXQJ��7U�����������9RO�����S������
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LQIRUPHG�FRQVHQW�SURFHVV�LV�D�FRUQHUVWRQH�LQ�D�SDWLHQW�EHLQJ�DEOH�WR�PDNH�DQ�DXWRQRPRXV�GHFLVLRQ�

DQG�DFFXUDWH�GHFLVLRQ�DERXW�DQ\�NLQG�RI�PHGLFDO�FDUH�´��<RXQJ��7U��������� �9RO���� S� �����,W�LV�

DOVR� LPSRUWDQW� WKDW� FRXQVHOLQJ� EH� ³EDVHG� RQ� ZKDW� DQ� LQGLYLGXDO� QHHGV� DQG� GHVLUHV� LQ� WKHLU�

>SDUWLFXODU@�VLWXDWLRQ�´��,G� DW������

$�SDWLHQW�ZKR�FDPH�WR�330(7�SULRU�WR�������������D���K��WDNLQJ�HIIHFW�ZRXOG�KDYH

DQ� XOWUDVRXQG� GRQH� WR� GHWHUPLQH� JHVWDWLRQDO� DJH� DQG� WKHQ� ZRXOG� PHHW ZLWK� D� WUDLQHG� SDWLHQW�

HGXFDWRU�IRU�WKLUW\�WR�IRUW\�ILYH�PLQXWHV���6HH�LG� DW���������7KH�SDWLHQW�HGXFDWRU�ZRXOG�GLVFXVV WKH�

SDWLHQW¶V�PHGLFDO�KLVWRU\�DQG�SUHJQDQF\�RSWLRQV���6HH�LG� DW������7KH�SDWLHQW�HGXFDWRU�ZRXOG�DVN

WKH�SDWLHQW�DERXW�WKH�FHUWDLQW\�RI�KHU�GHFLVLRQ�DQG�DVVHVV�WKH�GHFLVLRQ�E\�DVNLQJ�KRZ�VKH�IHHOV DERXW�

LW� ZKDW�VKH�FRQVLGHUHG�GXULQJ�WKH�GHFLVLRQ�PDNLQJ�SURFHVV�� LI� WKHUH�ZDV�DQ\WKLQJ�³SDUWLFXODUO\�

KDUG�RU�VWUHVVIXO´�DERXW�KHU�GHFLVLRQ��ZKDW�NLQG�RI�VXSSRUW V\VWHPV�VKH�KDG��DQG�LI�WKHUH�DUH�SHRSOH�

ZKR� VXSSRUWHG RU RSSRVHG KHU� GHFLVLRQ�� � ,G� DW� ���� � 7KLV� LQIRUPDWLRQ�ZRXOG� EH UHFRUGHG� LQ� D�

GHFLVLRQ� DVVHVVPHQW� WRRO�� ZKLFK� FODVVLILHV D� SDWLHQW¶V� GHFLVLRQ� LQWR� RQH� RI� IRXU� FDWHJRULHV���

³FRQILGHQW� DQG� FOHDU� LQ� WKHLU� GHFLVLRQ�� VDG�� DQJU\�� RU� DPELYDOHQW�� EXW� FOHDU� LQ� WKHLU� GHFLVLRQ��

FRQIXVHG��FRQIOLFWHG�XQGHFLGHG��RU�GRHV�QRW�ZDQW�WR�KDYH�DQ�DERUWLRQ�´��,G� DW���������,Q�DGGLWLRQ��

WKH�SDWLHQW�HGXFDWRU�ZRXOG�VFUHHQ WKH�SDWLHQW�IRU�SUHVVXUH��FRHUFLRQ��DQG�LQWLPDWH�SDUWQHU�YLROHQFH���

6HH�LG� DW������7KH�SDWLHQW�ZRXOG�EH JLYHQ�D�SDFNHW�WR�UHYLHZ�ZLWK�LQIRUPDWLRQ�DERXW WKH�SURFHGXUHV�

IRU�ZKLFK�VKH�ZDV�HOLJLEOH��WKH�ULVNV�DQG�EHQHILWV�RI�WKH�SURFHGXUHV��DQG�³WKH�LQIRUPHG�FRQVHQW�

IRUP�´��,G�

$IWHU�PHHWLQJ�ZLWK�WKH�SDWLHQW�HGXFDWRU�DQG�FRPSOHWLQJ�ODE�ZRUN�RU�DQ\WKLQJ�HOVH�

QHFHVVDU\�IRU�WKH�SURFHGXUH��WKH�SDWLHQW�ZRXOG�PHHW ZLWK�WKH�SK\VLFLDQ���6HH�LG� DW������'HSHQGLQJ�

RQ�WKH�SURFHGXUH�VKH�ZDV�KDYLQJ�DQG�WKH�FRPSOH[LW\�RI�KHU�PHGLFDO�KLVWRU\�RU LQGLYLGXDO�VLWXDWLRQ��

WKLV�PHHWLQJ�ZRXOG�ODVW WHQ�PLQXWHV�WR�DQ�KRXU���6HH�LG� 7KH�SK\VLFLDQ�ZRXOG�UHYLHZ WKH�SDWLHQW¶V�



��

PHGLFDO�KLVWRU\�ZLWK�KHU��DV�ZHOO�DV�KHU�GHFLVLRQ�DQG�WKH�GHFLVLRQ�DVVHVVPHQW�WRRO� 6HH�LG� 7KH�

SK\VLFLDQ�ZRXOG�VFUHHQ WKH�SDWLHQW�IRU�GHFLVLRQDO�FHUWDLQW\�E\�DVNLQJ�VRPH�RI�WKH�VDPH�TXHVWLRQV�

DV�WKH�SDWLHQW�HGXFDWRU�DQG�PDNLQJ�VXUH�KHU�DQVZHUV�ZHUH FRQVLVWHQW�ZLWK�WKH�LQIRUPDWLRQ�UHFRUGHG�

LQ�WKH�GHFLVLRQ�DVVHVVPHQW�WRRO���6HH�LG� DW����������7KH�SK\VLFLDQ�DOVR�ZRXOG�DQVZHU WKH�SDWLHQW¶V�

TXHVWLRQV�DQG�PDNH�VXUH�WKH�LQIRUPHG FRQVHQW�IRUP�ZDV VLJQHG���6HH�LG� DW������³>,@I�WKH�SK\VLFLDQ�

ZDV� FHUWDLQ� WKDW� WKH� SDWLHQW� ZDV� SRVLWLYH� RI� >KHU@� GHFLVLRQ�´� WKH� SK\VLFLDQ�ZRXOG� SHUIRUP� WKH�

SURFHGXUH���,G� DW���������+RZHYHU��WKH�SK\VLFLDQ�ZRXOG QRW�SURFHHG LI�WKH�SDWLHQW�ZDV XQVXUH�RI�

KHU�GHFLVLRQ�� �6HH�LG� DW����� �,Q�WKDW�HYHQW�� WKH�SDWLHQW�³ZRXOG�EH�JLYHQ�PRUH�WLPH�WR�GHFLGH�� WR�

EHFRPH�PRUH�FOHDU��RU�WR�PDNH�D�GLIIHUHQW�GHFLVLRQ�´��,G�

5HJDUGLQJ� WKH�GHFLVLRQ�DVVHVVPHQW� WRRO��'U��<RXQJ� WHVWLILHG� WKDW� LQ� WKH�ILUVW� WZR�

FDWHJRULHV�± ³FRQILGHQW�DQG�FOHDU�LQ�WKHLU�GHFLVLRQ´�DQG�³VDG��DQJU\��RU�DPELYDOHQW��EXW�FOHDU�LQ�

WKHLU�GHFLVLRQ´�±

WKH�SDWLHQW�LV�FOHDU�WKDW�WKLV�LV�WKH�GHFLVLRQ�WKDW¶V�EHVW�IRU�KHU���%XW�WKH�VHFRQG�
FDWHJRU\�� WKH� VDG�� DQJU\�� RU� DPELYDOHQW� FDWHJRU\�� UHIOHFWV� WKH� HPRWLRQDO�
FRQWH[W� WKDW� D�SDWLHQW�PD\�EH�EULQJLQJ� WR� WKH� HQFRXQWHU�� VR� WKH\�PD\�EH�
FHUWDLQ� LQ� WKHLU�GHFLVLRQ�EXW� IHHO�VDG�RU� IHHO�DQJU\�RU�KDYH�RWKHU�NLQGV�RI�
H[WHUQDO� WKLQJV� WKDW� DUH� ERWKHULQJ� WKHP� DERXW� WKH� GHFLVLRQ�� EXW� WKH\� VWLOO�
NQRZ�WKDW¶V�WKH�GHFLVLRQ�WKH\�ZDQW�DQG�IHHO�FRQILGHQW�WKDW�WKDW¶V�ZKDW�WKH\�
QHHG�WR�KDYH�

,G� DW������

6LQFH�������������D���K��ZDV�HQDFWHG��HDFK�SDWLHQW�LV�QRZ�UHTXLUHG�WR�PDNH�WZR�

YLVLWV WR�WKH�KHDOWK�FHQWHU�WKDW�DUH�DW�OHDVW��� KRXUV�DSDUW��� $W�WKH�ILUVW�YLVLW��WKH�SDWLHQW�KDV�DQ�

�� 'U��<RXQJ�WHVWLILHG�RQ�FURVV�H[DPLQDWLRQ�WKDW�SULRU�WR�������������D���K��WDNLQJ�HIIHFW��
PHGLFDWLRQ�DERUWLRQV�UHTXLUHG�WZR�YLVLWV���RQH�YLVLW�WR�JHW�WKH�SLOOV��DQG�D�VHFRQG�YLVLW�WR�PDNH�VXUH�
WKHUH�ZHUH�QR�UHPDLQLQJ�SURGXFWV�RI�FRQFHSWLRQ���6HH <RXQJ��7U� ���������9RO�����SS�����������'U��
<RXQJ�LQGLFDWHG�WKDW�PDNLQJ�WZR�WULSV ³ZDV�>WKH�SDWLHQWV¶@ FKRLFH�LI�WKH\�FKRVH�WKDW�SURFHGXUH´�
DQG�WKDW�³>I@RU�VRPH�SHRSOH�ZKR�KDG�WR�WUDYHO�GLVWDQFHV��WKHLU�IROORZ�XS�YLVLW�FRXOG�EH�DUUDQJHG�
FORVHU�WR�KRPH�´��,G� DW�������6KH�DGGHG�RQ�UHGLUHFW�WKDW�WKH�IROORZ�XS�DSSRLQWPHQW�GLG�QRW�GHOD\�
WKH�DFWXDO�SURFHGXUH�DQG�WKDW�³WKHUH�ZDV�IOH[LELOLW\�LQ�WKH�WLPLQJ�ZKHQ�WKH\�FRXOG�FRPH�LQ�IRU�WKDW�



��

XOWUDVRXQG�DQG�ODE�ZRUN��SURYLGHV�KHU�PHGLFDO�KLVWRU\��DQG�PHHWV�ZLWK�WKH�SDWLHQW�HGXFDWRU� IRU�

FRXQVHOLQJ���6HH�LG� DW������6KH�WKHQ�KHDUV�WKH�VFULSWHG�³���KRXU�VWDWHPHQW´�IURP�WKH�SK\VLFLDQ��

ZKR�UHYLHZV�KHU�PHGLFDO�KLVWRU\�DQG�GHFLVLRQ�PDNLQJ�ZLWK�KHU�� � ,G� 'U��<RXQJ� LQGLFDWHG� WKDW�

³>H@YHU\WKLQJ�ZDV�WKH�VDPH�>DV�EHIRUH@�H[FHSW�IRU�WKH����KRXU�VWDWHPHQW�LQ�FRXQVHOLQJ�´�LG���DQG�

H[FHSW�IRU�SDWLHQWV�KDYLQJ�WR�OLVWHQ�WR�VWDWH�PDQGDWHG�LQIRUPDWLRQ�WKDW�³PD\�QRW�KDYH�EHHQ�UHOHYDQW�

WR�WKHP�´��,G� DW������$W�WKH�VHFRQG�YLVLW��WKH�SDWLHQW�KDV�D�³UHSHDW�XOWUDVRXQG´�DQG�³UHSHDW�ODEV´�

GHSHQGLQJ�RQ�KRZ�PXFK�WLPH�KDV�HODSVHG�VLQFH�KHU�ILUVW�YLVLW���,G� DW������+HU�YLWDO�VLJQV�DUH�UH�

WDNHQ��DQG�KHU�PHGLFDO�KLVWRU\�LV UHYLHZHG�IRU�FKDQJHV���6HH�LG� 7KH�SDWLHQW�PHHWV�ZLWK�WKH�SDWLHQW�

HGXFDWRU��ZKR� UHYLHZV� KRZ� VKH� LV� IHHOLQJ� DERXW� KHU� GHFLVLRQ�� DQG� WKH� SDWLHQW� VLJQV� D� ���KRXU�

FRQVHQW�IRUP���6HH�LG� 1H[W��WKH�SDWLHQW�PHHWV�ZLWK�WKH�SK\VLFLDQ��ZKR�DOVR�UHYLHZV�KHU�GHFLVLRQ�

DQRWKHU�WLPH��DQG�WKHQ�WKH�SURFHGXUH�WDNHV�SODFH���6HH�LG�

'U��<RXQJ� VWDWHG� WKDW� ERWK� EHIRUH� DQG� DIWHU� �� ����������D���K�� WRRN� HIIHFW�� ³DOO�

SDWLHQWV�PHHW�RQH�RQ�RQH�ZLWK�WKH�SK\VLFLDQ´�DQG DUH ³VFUHHQHG�E\�WUDLQHG�VWDII�DQG�FRXQVHORUV�IRU�

UHG� IODJV�� IRU�XQFHUWDLQW\� DQG� LQGHFLVLRQ�� DQG� �� �� � IRU� FRHUFLRQ�´� � ,G� DW� ������� �7KHUH� DUH� DOVR�

GLIIHUHQFHV���%HIRUH�������������D���K��H[LVWHG��FRXQVHOLQJ�ZDV�³WDLORUHG�WR�PHHW�WKH�QHHGV�RI�WKH�

LQGLYLGXDO�SDWLHQWV�LQ�WHUPV�RI�ZKHUH�WKH\�DUH�LQ�WKHLU�GHFLVLRQ�PDNLQJ�SURFHVV´�DQG�WKH�WLPHOLQH�

³ZDV�DFFRUGLQJ�WR�WKH�SDWLHQW¶V�EHVW�LQWHUHVWV�DQG�QHHGV�´��,G��DW���������%XW�VLQFH�LWV�HQDFWPHQW�

SDWLHQWV�DUH�UHTXLUHG�WR�DWWHQG�WZR�DSSRLQWPHQWV��HYHQ�WKRXJK�IRU�VRPH�LW�ZRXOG�KDYH�SUHYLRXVO\�

EHHQ�KDQGOHG�DW�RQH�YLVLW��DQG�³DOO�SDWLHQWV�KDYH�WR�ZDLW��UHJDUGOHVV�RI�WKHLU�FHUWDLQW\��UHJDUGOHVV�RI�

WKHLU�LQGLYLGXDO�VLWXDWLRQ�´��,G� 7KH�LQIRUPHG�FRQVHQW�SURFHVV�EHIRUH�WKH�VWDWXWH¶V�HQDFWPHQW�ZDV�

VLPLODU�WR�WKDW�RI�RWKHU�RXWSDWLHQW�PHGLFDO�SURFHGXUHV���$IWHU�LW�WRRN�HIIHFW��³WKHUH�LV�UHDOO\�QR�RWKHU�

PHGLFDO� SURFHGXUH� LQ� 7HQQHVVHH� RWKHU� WKDQ� DERUWLRQ� WKDW� KDV� D� EODQNHW� ZDLWLQJ� SHULRG� IRU� DOO�

VHFRQG�DSSRLQWPHQW�´��,G� DW��������
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SDWLHQWV�´��,G� DW������

$FFRUGLQJ� WR� 'U�� <RXQJ�� EHIRUH� �� ����������D���K�� ZDV� HQDFWHG�� ³>W@KH� YDVW�

PDMRULW\�RI�SDWLHQWV�������ZHUH�ILUP�LQ�WKHLU�GHFLVLRQ�´��,G� DW������6KH�LQGLFDWHG�WKDW�LW�ZDV�FRPPRQ�

IRU�SDWLHQWV�WR�KDYH�GLVFXVVHG�WKHLU�GHFLVLRQV ZLWK�WKHLU�SDUWQHU��IDPLO\��IULHQGV��SDVWRU�RU�FKXUFK�

VXSSRUW�SHUVRQ��RU�J\QHFRORJLVW�RU�LQWHUQDO�PHGLFLQH�SK\VLFLDQ�SULRU�WR�WKHLU�DSSRLQWPHQW���6HH�LG�

DW������3DWLHQWV�WRRN�WKHLU�GHFLVLRQ�PDNLQJ�VHULRXVO\�EHIRUH�FRPLQJ�WR�WKH�KHDOWK�FHQWHU�DQG�KDG�

VXIILFLHQW� WLPH�WR�FRQVLGHU� WKHLU�RSWLRQV�� �6HH�LG� DW����� �'U��<RXQJ�VWDWHG�� �³,Q�P\�H[SHULHQFH��

SDWLHQWV�KDYH�WKRXJKW�YHU\�PXFK�DQG�ZHUH�YHU\�FHUWDLQ DERXW�WKHLU�RSWLRQV�DQG�WKHLU�GHFLVLRQ�DERXW�

WKHLU�SUHJQDQF\�SULRU�WR�HYHQ�PDNLQJ�DQ�DSSRLQWPHQW�IRU�DQ�DERUWLRQ�´��,G� 6KH�VWDWHG�WKDW�UHJUHW�

³LV�QRW�FRPPRQ�DIWHU�DERUWLRQ´�DQG�WKDW�WKLV�KDV�EHHQ�VWXGLHG���,G� DW�������

'DWD�IURP�330(7�DQG�33*05�VKRZ�WKDW�IURP�2FWREHU������WR�0D\�������³WKH�

PDMRULW\�RI�ZRPHQ�ZHUH�FRQILGHQW�DQG�FOHDU�LQ�WKHLU�GHFLVLRQ�WR�KDYH�DQ�DERUWLRQ´�DQG�³WKH�YDVW�

PDMRULW\�RI�ZRPHQ��HYHQ�LI�WKH\�ZHUH�VDG��DQJU\��RU�DPELYDOHQW��������ZHUH�VWLOO�FOHDU�DERXW�WKHLU�

GHFLVLRQ�WR�KDYH�DQ�DERUWLRQ�´��,G� DW�����VHH DOVR -;��� -;�����%HWZHHQ�2FWREHU������DQG�-XQH�

������³RYHU����SHUFHQW�RI�SDWLHQWV�ZHUH�FOHDU�DERXW� WKH�GHFLVLRQ�´�DQG�³>L@Q�WKH�ODWWHU� WZR�WLPH�

SHULRGV�>L�H���-XO\������WR�-DQXDU\�������DQG�)HEUXDU\������WR�0D\�����@�����SHUFHQW�RI�WKRVH�

SDWLHQWV�ZHUH�FOHDU�LQ�WKHLU�GHFLVLRQ�´��<RXQJ��7U�����������9RO�����S� ��� VHH DOVR -;���DW�����

-;���DW������� )URP�2FWREHU������WR�-XQH�������������RI�SDWLHQWV�ZHUH�FOHDU�LQ�WKHLU�GHFLVLRQV��

IURP�-XO\������WR�-DQXDU\�����������RI�SDWLHQWV�ZHUH�FOHDU�LQ�WKHLU�GHFLVLRQV��IURP�)HEUXDU\������

WR�0D\�������������RI�SDWLHQWV�ZHUH�FOHDU�LQ�WKHLU�GHFLVLRQV���6HH 3';����UHIHUHQFLQJ�-;���DW���

���-;���DW�������� 'U��<RXQJ LQGLFDWHG�WKDW�EHWZHHQ�2FWREHU������DQG�-XQH������������RI�SDWLHQWV�

ZHUH�FRQIOLFWHG�DERXW�WKHLU GHFLVLRQV WR�KDYH�DQ�DERUWLRQ��EHWZHHQ�-XO\������DQG�-DQXDU\�������

���ZHUH�FRQIOLFWHG��DQG�EHWZHHQ�)HEUXDU\������DQG�0D\������������ZHUH�FRQIOLFWHG���6HH<RXQJ��
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7U�����������9RO�����S� ����VHH DOVR -;���DW��� -;���DW������,Q�DGGUHVVLQJ�WKLV�LQFUHDVH�LQ�SHUFHQWDJH�

RI�SDWLHQWV�ZKR�ZHUH� FRQIOLFWHG��'U��<RXQJ� LQGLFDWHG� WKDW� WKH� ILUVW� WLPH�SHULRG�ZDV�EHIRUH� WKH�

HQDFWPHQW� RI� �� ����������D���K�� DQG� WKH� RWKHU� WZR�ZHUH� DIWHU� LWV� HQDFWPHQW�� 6HH <RXQJ�� 7U��

���������9RO�����S� �����6KH�WHVWLILHG�WKDW�DIWHU�LW�ZDV�HQDFWHG�VKH�VDZ�PRUH�ZRPHQ�FRPH�

WR�WKHLU�ILUVW�DERUWLRQ�DSSRLQWPHQW�YLVLW��WKDW�GD\�RQH�YLVLW��QRW�KDYLQJ�PDGH�
XS�WKHLU�PLQGV�\HW�RU�VWLOO�FRQVLGHULQJ�WKHLU�RSWLRQV��DQG�WKDW�PDQ\�RI�WKHP�
H[SUHVVHG�WKDW�WKDW�ZDV�EHFDXVH������ WKH\�NQHZ�WKH\�KDG�WR�ZDLW�DQG�WKHUH�
ZRXOG�EH�D�GHOD\�LQ�PDNLQJ������ WKH�QH[W�DSSRLQWPHQW��DQG�WKH\�ZDQWHG�WR�
KDYH� WKHLU� RSWLRQV� RSHQ�� JLYHQ� WKDW� WKH\� QHHGHG� WR� GR� WKLV� ���KRXU�
FRXQVHOLQJ�SULRU�WR�KDYLQJ�D�SURFHGXUH���

,G� DW�����VHH�DOVR�LG� DW���������VWDWLQJ�WKDW�WKH�GDWD�UHIOHFWHG�³DQ�LQFUHDVHG�QXPEHU�RI�ZRPHQ�

ZKR�SUHVHQWHG�IRU�GD\�RQH�ZKR�ZHUH�FRQIOLFWHG�RU�XQGHFLGHG�DIWHU�WKH�GHOD\�ODZ�WKDQ�EHIRUH�WKH�

GHOD\�ODZ´����,Q�'U��<RXQJ¶V�RSLQLRQ��³>L@W�LV�DOZD\V�JRRG�WR�OHDUQ�DERXW�D�SURFHGXUH�\RX¶UH�KDYLQJ��

EXW�WKDW�GRHVQ¶W�PHDQ�WKDW�WKHUH�QHHGV�WR�EH�D�GHOD\�EHWZHHQ�OHDUQLQJ�WKDW�LQIRUPDWLRQ�DQG�DFWXDOO\�

JHWWLQJ�WKH�SURFHGXUH�´��,G� DW�������

2Q�FURVV�H[DPLQDWLRQ��'U��<RXQJ�LQGLFDWHG�WKDW�EHWZHHQ�-XQH���������� DQG�-XQH�

���� ����� �EHIRUH� �� ����������D���K� ZDV� HQDFWHG��� ���� SDWLHQWV� UHFHLYHG� DQ� DERUWLRQ�UHODWHG�

XOWUDVRXQG�DW�330(7�EXW�GLG�QRW�UHWXUQ�IRU�DQ�DERUWLRQ���6HH�LG� DW���������VHH -;���DW������%HWZHHQ�

-XO\����������DQG�-DQXDU\���������� �DIWHU� WKH�VWDWXWH ZDV�HQDFWHG��� DSSUR[LPDWHO\�����SDWLHQWV�

UHFHLYHG�DQ�DERUWLRQ�UHODWHG�XOWUDVRXQG�DW�330(7�EXW�GLG�QRW�UHWXUQ�IRU�DQ�DERUWLRQ���6HH <RXQJ��

7U�����������9RO�����SS� ��������VHH -;���DW���������330(7�GRHV�QRW�UHFRUG�ZK\�SDWLHQWV�GR�QRW�

UHWXUQ���6HH <RXQJ��7U�����������9RO�����S� �����VHH -;���DW�����+RZHYHU��'U��<RXQJ�H[SODLQHG�RQ�

UHGLUHFW� WKDW� ³WKHUH� FRXOG� EH� PXOWLSOH� UHDVRQV´� ZK\� D� SDWLHQW� GRHV� QRW� UHWXUQ� IRU� D� VHFRQG�

DSSRLQWPHQW�

2QH�FRXOG�EH�WKDW�D�PLVFDUULDJH�ZDV�GLDJQRVHG�DW�WKH�WLPH�RI�KHU�ILUVW�YLVLW��
RU�WKDW�VKH�KDG�D�VXEVHTXHQW�PLVFDUULDJH�EHWZHHQ�WKH�WLPH�RI�KHU�ILUVW�YLVLW�
DQG�WKH�WLPH�RI�KHU�VHFRQG�YLVLW���6KH�FRXOG�KDYH�KDG�DQ�HFWRSLF�SUHJQDQF\�
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GLDJQRVHG� DW� WKDW� ILUVW� YLVLW� RU� EH� XQGHUJRLQJ� HYDOXDWLRQ� IRU� DQ� HFWRSLF�
SUHJQDQF\�� � 6KH� FRXOG� KDYH� WUDQVSRUWDWLRQ� EDUULHUV�� VKH� FRXOG� PDNH� DQ�
DSSRLQWPHQW� VRPHZKHUH� HOVH� RXW� RI� VWDWH�� YDULRXV� WKLQJV� �� �� � WKDW�ZRXOG�
PDNH�KHU�QRW�FRPH�WR�WKDW�VHFRQG�DSSRLQWPHQW�

<RXQJ��7U�����������9RO�����S��������

'U��<RXQJ�WHVWLILHG�WKDW�DSSUR[LPDWHO\�����WR�����RI�SDWLHQWV�DW�WKH�330(7�KHDOWK�

FHQWHUV�OLYH�EHORZ�RU�FORVH�WR�WKH�SRYHUW\�OLQH���6HH�LG� DW������1DWLRQDO�GDWD�UHIOHFWV�WKDW�����RI�

DERUWLRQ�SDWLHQWV�KDYH� ORZ� LQFRPHV� DQG� WKH�PDLQ� UHDVRQV�SDWLHQWV� UHSRUW� IRU� VHHNLQJ�DERUWLRQ�

VHUYLFHV�DUH�³WKHLU�LQFRPH��WKHLU�DELOLW\�WR�VXSSRUW�D�FKLOG��WKHLU�ZRUN�UHVSRQVLELOLWLHV��>DQG@�WKHLU�

UHVSRQVLELOLWLHV�IRU�GHSHQGHQWV�´��,G� /RZHU�LQFRPH�ZRPHQ�³KDYH�OHVV�DFFHVV�WR�FRQWUDFHSWLRQ��

>DQG@� OHVV� DFFHVV� WR�PHGLFDO� VHUYLFHV� LQ� JHQHUDO�´� � ,G� DW� ���� �'U��<RXQJ� VWDWHG� WKDW� ³DOWKRXJK�

QDWLRQDOO\>@�DERUWLRQ�WUHQGV�DUH�GHFOLQLQJ��RYHU�WKH�SDVW�GHFDGH��DERUWLRQ�WUHQGV�KDYH�LQFUHDVHG�IRU�

RXU�ORZHVW�LQFRPH�ZRPHQ�´��,G� DW�������������

'U��<RXQJ� WHVWLILHG� WKDW� WKH�FRVWV�DVVRFLDWHG�ZLWK�DQ�DERUWLRQ�DIIHFW� ORZ�LQFRPH�

SDWLHQWV¶ DELOLW\�WR�DFFHVV�FDUH���6KH�LQGLFDWHG�WKDW�SDWLHQWV�PXVW SD\�IRU�WKH�DERUWLRQ�SURFHGXUH��

³DQG�LQ�7HQQHVVHH��WKH\�DUH�YHU\�XQOLNHO\�WR�KDYH�LQVXUDQFH�FRYHUDJH�IRU�WKDW��SDUWLFXODUO\�LI�WKH\�

KDYH� VWDWH�IXQGHG� LQVXUDQFH�´� � ,G� DW� ���� �7KH� FRVW� RI� DQ� DERUWLRQ� LQFUHDVHV� DV� JHVWDWLRQDO� DJH�

LQFUHDVHV���6HH�LG� DW����� ³>6@RPHWLPHV�ZRPHQ�ZLOO�GHOD\�VHHNLQJ�DERUWLRQ�FDUH�EHFDXVH�WKH\�DUH�

WU\LQJ�WR�VFUDSH�WRJHWKHU�WKH�IXQGV�WR�SD\�IRU�WKH�DERUWLRQ�´�EXW�³LI�WKH\�ZDLW�WRR�ORQJ��WKDW�FRVW�

LQFUHDVHV��VR�LW�FDQ�EHFRPH�D�F\FOH�ZKHUH�WKH\¶UH�KDYLQJ�WR�UDLVH�PRUH�PRQH\�´��,G� 3DWLHQWV�DOVR�

PXVW FRYHU�WUDYHO�FRVWV��ZKLFK�PD\�LQYROYH�ERUURZLQJ�D�FDU RU�WDNLQJ�D�EXV���6HH�LG� DW������3DWLHQWV�

³PD\�KDYH�WR�WDNH�RII�RI�ZRUN��DQG�PDQ\�RI�RXU�ORZHU�LQFRPH�ZRPHQ�GR�QRW�JHW�SDLG�WLPH�RII�RU�

SDLG�VLFN�OHDYH��DQG�VR�QRW�JRLQJ�WR�ZRUN�UHGXFHV�WKH�DPRXQW�RI�PRQH\�WKDW�WKH\�WDNH�KRPH�WKDW�

ZHHN� RU� WKDW�PRQWK�´� � ,G� $GGLWLRQDOO\�� EHFDXVH ³>P@DQ\�ZRPHQ�ZKR� VHHN� DERUWLRQ� FDUH� DUH�

DOUHDG\�SDUHQWV�´�SDWLHQWV�PD\�KDYH�WR�SD\�IRU�FKLOGFDUH LQ�RUGHU�WR�DWWHQG�WKHLU�DSSRLQWPHQWV���,G�
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DW���������'U��<RXQJ�WHVWLILHG�WKDW�SDWLHQWV�ZLWK�ORZ�LQFRPHV�³KDYH�WR�PDNH�WUDGH�RIIV´�WR�FRYHU�

WKH�FRVW�RI�DERUWLRQ�FDUH���³VRPHWLPHV�WKDW¶V�D�WUDGH�RII�ZLWK�IRRG��RWKHU�ELOOV�WKDW�WKH\�JR�EHKLQG�

RQ� SD\LQJ��ZKHWKHU� LW¶V� UHQW� RU� �� �� �� FDU� SD\PHQWV�� WKDW� VRUW� RI� WKLQJ�´� � ,G� DW� ���� �%HFDXVH� RI�

GLIILFXOWLHV�JHWWLQJ�WLPH�RII�IURP ZRUN�RU�DUUDQJLQJ�WUDYHO�IRU�D�ILUVW�DSSRLQWPHQW��³VRPHWLPHV�WKH\�

FDQ¶W� JHW� RII� ZRUN� DJDLQ� RU� DUUDQJH� WUDYHO� DJDLQ� IRU� VRPHWLPHV� ZHHNV� DIWHU� WKDW� LQLWLDO� ILUVW�

DSSRLQWPHQW�´��,G� DW���� :RPHQ�ZKR�DUH�YLFWLPV�RI�LQWLPDWH�SDUWQHU�YLROHQFH�PD\�KDYH�GLIILFXOW\�

VFKHGXOLQJ�DSSRLQWPHQWV�DQG�SD\LQJ�IRU�WKH�SURFHGXUH�EHFDXVH�RI�WKHLU�SDUWQHU¶V�VXUYHLOODQFH�DQG�

FRQWURO�RYHU�WKHLU�ZKHUHDERXWV��WHOHSKRQH��DQG�LQFRPH���6HH�LG� DW���������VHH�DOVR�LG� DW��������

�³>)@RU�ZRPHQ�LQ�DQ�DEXV>LYH@ UHODWLRQVKLS��LQ�JHQHUDO��KHU�DELOLW\�WR�PDNH�DSSRLQWPHQWV��WR�FRPH�

WR�DSSRLQWPHQWV��WR�SD\�IRU�DQ�DERUWLRQ��FDQ�EH�H[WUHPHO\�OLPLWHG�´����

'U��<RXQJ�VWDWHG�WKDW�³DERUWLRQ�SURYLGHU�DYDLODELOLW\�LV�>JHRJUDSKLFDOO\@�OLPLWHG´�LQ�

7HQQHVVHH���,G� DW������7HQQHVVHH�KDV�HLJKW�FOLQLFV�� LQ�IRXU�FLWLHV���0HPSKLV��1DVKYLOOH��.QR[YLOOH��

DQG�-RKQVRQ�&LW\���,G� 'U��<RXQJ�LQGLFDWHG�WKDW�³���SHUFHQW�RI�7HQQHVVHH�FRXQWLHV>@�������GR�QRW�

KDYH�DQ�DERUWLRQ�FOLQLF�´�LG� DW��������DQG�³���SHUFHQW�>RI ZRPHQ@�������OLYH�LQ�D�FRXQW\�ZKHUH�WKHUH�

DUH�QR�DERUWLRQ�SURYLGHUV�´��,G� DW������³7KLV�VLJQLILFDQWO\�DIIHFWV�D�SDWLHQW¶V�DELOLW\�WR�DFFHVV�FDUH´�

EHFDXVH�³>L@W�IRUFHV�>D�SDWLHQW@�WR�WUDYHO�VRPHWLPHV�VLJQLILFDQW�GLVWDQFHV�LQ�RUGHU�WR�JHW�DERUWLRQ�

FDUH�´��,G� DW������*LYHQ�WKHVH�OLPLWDWLRQV�LQ�WHUPV�RI�WKH�QXPEHU�RI�SURYLGHUV�ZLWKLQ�WKH�VWDWH�DQG�

�� :KHQ�DVNHG�WR�FRPSDUH�WKH�QXPEHU�RI�KHDOWK�FHQWHUV�LQ�7HQQHVVHH�ZLWK�WKH�QXPEHU�WKDW�
H[LVWHG�LQ�3HQQV\OYDQLD�ZKHQ�WKH�6XSUHPH�&RXUW�XSKHOG�LWV����KRXU�ZDLWLQJ�SHULRG�LQ�&DVH\��'U��
<RXQJ� VWDWHG� WKDW� 7HQQHVVHH� KDV� HLJKW� FOLQLFV�� ZKHUHDV 3HQQV\OYDQLD� KDG� HLJKW\�RQH� DERUWLRQ�
SURYLGHUV�LQ�������ZKLFK�PHDQV�WKDW�WKHUH�LV�³D�YHU\�GLIIHUHQW�PDNHXS�LQ�WHUPV�RI�SURYLGHU�DFFHVV�
DQG�SURYLGHU�DYDLODELOLW\�IRU�WKH�ZRPHQ�LQ�7HQQHVVHH�´��<RXQJ��7U�����������9RO�����S�������2Q�
FURVV�H[DPLQDWLRQ��'U��<RXQJ�FODULILHG�WKDW�VKH�EHOLHYHG�WKH�FDOFXODWLRQ�RI�3HQQV\OYDQLD�SURYLGHUV�
DOVR�LQFOXGHG�VPDOOHU�2%�*<1V�RU�KRVSLWDOV�WKDW�SHUIRUPHG�DERUWLRQV��ZKLFK�ZHUH�QRW�LQFOXGHG�
LQ�WKH�FDOFXODWLRQ�RI�7HQQHVVHH�SURYLGHUV���,G� DW�������7KH�&RXUW�WDNHV�MXGLFLDO�QRWLFH�RI�WKH�IDFW�
WKDW� 7HQQHVVHH� DQG� 3HQQV\OYDQLD� DUH� VLPLODU� LQ� VL]H�� 7HQQHVVHH� LV� ������� VTXDUH� PLOHV�� DQG�
3HQQV\OYDQLD� LV� ������� VTXDUH� PLOHV�� � 6HH KWWSV���ZZZ�FHQVXV�JRY�JHRJUDSKLHV�UHIHUHQFH�
ILOHV������JHR�VWDWH�DUHD�KWPO �ODVW�YLVLWHG�6HSWHPEHU�����������
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WKH�QXPEHU�RI�FRXQWLHV�ZLWK�QR DERUWLRQ�SURYLGHU��SULRU�WR ������������D���K��³LW�ZDV�GLIILFXOW�IRU�

PDQ\�SDWLHQWV�WR�FRPH�WR�HYHQ�>D@�ILUVW�DSSRLQWPHQW�´��,G� DW������

7KH�GLVWDQFH�DERUWLRQ�SDWLHQWV PXVW WUDYHO�GHSHQGV�RQ�ZKHUH� WKH\� OLYH DQG�ZKDW�

NLQG�RI�SURFHGXUH�WKH\�DUH JRLQJ�WR�KDYH��SDWLHQWV PD\�QHHG�WR�WUDYHO�WR�D�IDFLOLW\�WKDW�LV�IDUWKHU�

DZD\�WKDQ�WKH�RQH�FORVHVW�WR�WKHP WR�REWDLQ�D�FHUWDLQ�W\SH�RI�SURFHGXUH���6HH�LG� DW������%HWZHHQ�

-XO\�������ZKHQ�������������D���K��ZDV�HQDFWHG��DQG�0D\�������330(7�KDG�����SDWLHQWV�ZKR�

ZHUH�7HQQHVVHH�UHVLGHQWV�ZKR�KDG�WR�WUDYHO����WR�����PLOHV�WR�REWDLQ�DQ�DERUWLRQ������SDWLHQWV�

ZKR� ZHUH� 7HQQHVVHH� UHVLGHQWV� ZKR� KDG� WR� WUDYHO� PRUH� WKDQ� ���� PLOHV�� DSSUR[LPDWHO\� ������

SDWLHQWV�ZKR�ZHUH�QRQ�7HQQHVVHH�UHVLGHQWV�ZKR�KDG�WR�WUDYHO����WR�����PLOHV��DQG�����SDWLHQWV�

ZKR�ZHUH�QRQ�7HQQHVVHH�UHVLGHQWV�ZKR�KDG�WR�WUDYHO�RYHU�����PLOHV���6HH�LG� DW��������VHH -;���

DW����VHH -;���DW��������

%HFDXVH�7HQQHVVHH�KDV�VR�IHZ�DERUWLRQ�SURYLGHUV� ³DW�EDVHOLQH ZLWKRXW�������D�GHOD\�

ODZ´�UHVRXUFHV�DUH�VWUDLQHG� SURFHGXUH�DYDLODELOLW\� LV� OLPLWHG��DQG�WKHUH�DUH�GHOD\V�LQ�JHWWLQJ�DQ�

DSSRLQWPHQW���,G� DW���������:LWK�WKH�HQDFWPHQW�RI�������������D���K���ZKLFK�UHTXLUHV�HDFK�SDWLHQW�

WR�PDNH�WZR�YLVLWV��WKHUH�DUH�DOVR�GHOD\V�LQ�REWDLQLQJ�D�VHFRQG�DSSRLQWPHQW���6HH�LG� DW������'U��

<RXQJ�VWDWHG���³:KDW�ZH�VDZ�IROORZLQJ�WKH�GHOD\�ODZ�LV�WKDW�WKH�OHQJWK�RI�GHOD\�LQFUHDVHG��DQG�

WKDW�ZDV�GULYHQ�SULPDULO\�E\� WKH� WZR�YLVLWV�� VR� WKH�DGGLQJ�>RI@�DQ�DGGLWLRQDO�YLVLW� WKDW�D�SDWLHQW�

QHHGHG�WR�EH�VHHQ�LQ�RUGHU�WR�REWDLQ�FDUH�´��,G� DW������%HIRUH�WKH�VWDWXWH�ZDV�HQDFWHG��SDWLHQWV ZHUH

RIWHQ�DEOH�WR�VFKHGXOH�DQ�DSSRLQWPHQW�WR�KDYH�WKH�SURFHGXUH�GRQH�ZLWKLQ�RQH�ZHHN���6HH�LG� DW������

$IWHU�WKH�VWDWXWH�ZDV�HQDFWHG��SDWLHQWV ZKR�FDOO�WKH�1DVKYLOOH�RU�.QR[YLOOH�KHDOWK�FHQWHU�WR�VFKHGXOH�

DQ�DERUWLRQ�PXVW ZDLW�RQH�WR�WKUHH�ZHHNV�IRU�WKH�ILUVW�YLVLW���6HH�LG� DW����������3DWLHQWV WKHQ�PXVW�

ZDLW� DQ� DGGLWLRQDO� WZR� WR� WZHQW\�WKUHH GD\V� IRU� WKH� VHFRQG� DSSRLQWPHQW� LI� WKH\� DUH KDYLQJ� D�

PHGLFDWLRQ� DERUWLRQ�� DQG� RIWHQ� RYHU� RQH�ZHHN� LI� WKH\� DUH KDYLQJ� D� VXUJLFDO� DERUWLRQ�� �6HH� LG�
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+RZHYHU��'U��<RXQJ�VWDWHG�WKDW�³IRU�VRPH�SDWLHQWV��WK>H@�GHOD\�ZRXOG�EH�LQFUHDVHG�DV�ORQJ�DV�D�

PRQWK�IRU�WKH�ILUVW�DSSRLQWPHQW�DQG�DV�ORQJ�DV�WZR�>WR�IRXU@�ZHHNV�IRU�WK>H@�VHFRQG�DSSRLQWPHQW�´��

,G� 7KH�GXUDWLRQ�RI� WKH�ZDLW�GHSHQGV�RQ� IDFWRUV� VXFK�DV�FOLQLF�YROXPH�� WLPH�RI�\HDU��SURYLGHU�

DYDLODELOLW\��VWDIILQJ�LVVXHV��DQG�KHDOWK�FHQWHU��1DVKYLOOH�RU�.QR[YLOOH�� 6HH�LG� DW���������

'U��<RXQJ�LQGLFDWHG�WKDW�EHFDXVH�ZRPHQ�VRPHWLPHV�GLVFRYHU�WKH\�DUH�SUHJQDQW�LQ�

WKH���WR����ZHHN�/03�UDQJH��WKH�ZDLW�IRU�D�ILUVW�DSSRLQWPHQW�FDQ�SODFH�SDWLHQWV�³EH\RQG�WKH�SRLQW�

ZKHUH�WKH\�DUH�HOLJLEOH�IRU�D�PHGLFDWLRQ�DERUWLRQ�´��,G� DW����������$IWHU��� ZHHNV�DQG�� GD\V�/03��

D�VXUJLFDO�DERUWLRQ�LV�RQO\�DYDLODEOH�LQ�1DVKYLOOH�DQG�0HPSKLV��ZKLFK�³IXUWKHU�OLPLWV�WKH�FDUH�WKDW�

D�SDWLHQW�FDQ�UHFHLYH�DQG�LQFUHDVHV�WUDYHO�DQG�RWKHU�EXUGHQV�DVVRFLDWHG�ZLWK�SRWHQWLDO�GLVWDQFH�´��

,G� DW������ �$IWHU��� ZHHNV�DQG�� GD\V�/03��D�SDWLHQW LQ�7HQQHVVHH�PXVW WUDYHO�RXW�RI�VWDWH� WR�

UHFHLYH�DERUWLRQ�FDUH� 6HH�LG� DW�������

$IWHU� �� ����������D���K�� ZHQW� LQWR� HIIHFW� 'U�� <RXQJ ³VDZ� DQ� LQFUHDVH� LQ� WKH�

JHVWDWLRQDO�DJH�DW�ZKLFK�DERUWLRQV�ZHUH�REWDLQHG�DW�330(7��DQG������ DOVR�VDZ�D�GHFUHDVH�LQ�WKH�

QXPEHU�RI�PHGLFDWLRQ�DERUWLRQV��ZKLFK�LQGLFDWHV�DOVR�WKDW�SUHJQDQFLHV�ZHUH�EHLQJ�WHUPLQDWHG�ODWHU�

RQ�EH\RQG�WK>H@�FXWRII�IRU�PHGLFDWLRQ�DERUWLRQ�´��<RXQJ��7U�����������9RO�����S� ������,Q�SDUWLFXODU��

³330(7�KDV�VHHQ�DQ�LQFUHDVH�LQ�VHFRQG�WULPHVWHU�DERUWLRQV�´�� ,G� DW������VHH DOVR 3;����7KLV�

LQFUHDVH� LV� UHIOHFWHG� LQ�GDWD� IURP�330(7¶V� HOHFWURQLF�KHDOWK� UHFRUGV��ZKLFK� LV� FRQVLVWHQW�ZLWK�

VWDWHZLGH�GDWD�RQ�LQGXFHG�WHUPLQDWLRQ�RI�SUHJQDQF\�IURP�WKH�7HQQHVVHH�'HSDUWPHQW�RI�+HDOWK���,Q�

330(7¶V� ILVFDO�\HDU������ �HQGLQJ�RQ�-XQH�����������EHIRUH� WKH� VWDWXWH¶V�HQDFWPHQW��������RI�

DERUWLRQV�ZHUH�REWDLQHG�EHWZHHQ����DQG������ZHHNV�/03� ������ZHUH�REWDLQHG�EHWZHHQ����DQG�

�����ZHHNV�/03� DQG������ZHUH�REWDLQHG�DW����ZHHNV�/03�RU�ODWHU�� �6HH <RXQJ��7U����������

�� ³7KH�VHFRQG�WULPHVWHU�RI�SUHJQDQF\�LV�FRQVLGHUHG�EHWZHHQ����WR����ZHHNV�´��<RXQJ��7U��
���������9RO�����S������
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�9RO�����SS����������VHH DOVR 3;����,Q�ILVFDO�\HDU�������DIWHU� WKH�VWDWXWH¶V�HQDFWPHQW��������RI�

DERUWLRQV�ZHUH�REWDLQHG�EHWZHHQ����DQG������ZHHNV�/03� ������ZHUH�REWDLQHG�EHWZHHQ����DQG�

�����ZHHNV�/03� DQG�������ZHUH�REWDLQHG DW����ZHHNV�/03�RU�ODWHU���6HH <RXQJ��7U����������

�9RO�����SS����������VHH DOVR 3;����,Q�ILVFDO�\HDU�������EHIRUH�33(07�LQFUHDVHG�LWV�JHVWDWLRQDO�

DJH� FXWRII��� ����� RI� DERUWLRQV� ZHUH� REWDLQHG� EHWZHHQ� ��� DQG� ����� ZHHNV� /03� ����� ZHUH�

REWDLQHG�EHWZHHQ����DQG������ZHHNV�/03� DQG������ZHUH�REWDLQHG�DW����ZHHNV�/03�RU�ODWHU���

6HH <RXQJ��7U�����������9RO�����SS��DW���������VHH DOVR 3;����'U��<RXQJ�VWDWHG�WKDW�DFFRUGLQJ�WR�

WKH�7HQQHVVHH�'HSDUWPHQW�RI�+HDOWK¶V�GDWD RQ�LQGXFHG�WHUPLQDWLRQ�RI�SUHJQDQF\��LQ�������EHIRUH

������������D���K�¶V�HQDFWPHQW��������RI�DERUWLRQV�ZHUH�REWDLQHG�EHWZHHQ����DQG����ZHHNV�/03��

DQG������RI�DERUWLRQV�ZHUH�REWDLQHG�EHWZHHQ����DQG����ZHHNV�/03���6HH <RXQJ��7U����������

�9RO�����SS����������VHH DOVR -;�����,Q�������DIWHU�WKH�VWDWXWH¶V�HQDFWPHQW��������RI�DERUWLRQV�ZHUH�

REWDLQHG�EHWZHHQ����DQG����ZHHNV�/03��DQG������RI DERUWLRQV�ZHUH�REWDLQHG�EHWZHHQ����DQG����

ZHHNV�/03���6HH <RXQJ��7U�����������9RO�����SS����������VHH DOVR -;������

$FFRUGLQJ� WR�'U��<RXQJ�� DQ� LQFUHDVH� LQ� VHFRQG� WULPHVWHU� DERUWLRQV� LV�PHGLFDOO\�

VLJQLILFDQW� EHFDXVH� DQ� DERUWLRQ� SHUIRUPHG� DW� D� ODWHU� JHVWDWLRQDO� DJH� LQYROYHV�PRUH� ULVNV� DQG� D�

ORQJHU�DQG�PRUH�SDLQIXO�SURFHGXUH���6HH <RXQJ��7U�����������9RO�����S��������,Q�DGGLWLRQ��SDWLHQWV�

ZLWK�FHUWDLQ�PHGLFDO�FRQGLWLRQV�ZKR�FDQ�VDIHO\�KDYH�D�VXUJLFDO�DERUWLRQ�LQ�WKH�ILUVW�WULPHVWHU�LQ�DQ�

RXWSDWLHQW�VHWWLQJ�ZLOO�³QR�ORQJHU�>EH@�HOLJLEOH�IRU�DQ�RXWSDWLHQW�SURFHGXUH�DQG�PXVW�HLWKHU�KDYH�DQ�

LQSDWLHQW�SURFHGXUH�RU�EH�UHIHUUHG�RXW�RI�VWDWH� IRU�D�SURFHGXUH�´� �,G� DW��������� �7KHVH�SDWLHQWV�

LQFOXGH�WKRVH�ZLWK�³VLJQLILFDQW�DQHPLD´�DQG�ZKR�WDNH�DQWL�FRDJXODWLRQ�PHGLFDWLRQ�IRU�SXOPRQDU\�

HPEROLVP�RU�GHHS�YHLQ�WKURPERVLV��ZKLFK�ZRUVHQV�GXULQJ�SUHJQDQF\���,G� DW�������6LQFH���������

����D���K��ZHQW�LQWR�HIIHFW��WKH�QXPEHU�RI�SDWLHQWV�'U��<RXQJ KDV�KDG�WR�UHIHU�WR�D�KRVSLWDO�IRU�D�

VHFRQG� WULPHVWHU�DERUWLRQ�KDV� LQFUHDVHG�� �6HH� LG� DW��������� �$Q� LQSDWLHQW�VXUJLFDO�SURFHGXUH� LV�
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PRUH�H[SHQVLYH�WKDQ�DQ�RXWSDWLHQW�SURFHGXUH��DQG�DQ�DERUWLRQ�SDWLHQW�W\SLFDOO\�PXVW SD\�IRU�WKH�

SURFHGXUH�RXW�RI�SRFNHW�EHFDXVH�PRVW�SDWLHQWV�GR�QRW�KDYH�LQVXUDQFH�WKDW�FRYHUV�LW���$Q�RXWSDWLHQW�

VXUJLFDO�SURFHGXUH�FRVWV�DERXW������WR���������DQG�DQ�LQSDWLHQW�SURFHGXUH�FRVWV�DERXW��������WR�

����������6HH�LG� DW�������

$IWHU�������������D���K��ZHQW�LQWR�HIIHFW�WKHUH�DOVR�³ZDV�D�GHFUHDVH�LQ�WKH�QXPEHU�

RI� SDWLHQWV�ZKR�ZHUH� REWDLQLQJ� DERUWLRQV� HDUO\� LQ� SUHJQDQF\�´� � ,G� 'U�� <RXQJ� LQGLFDWHG� WKDW�

VWDWHZLGH�GDWD�IURP�WKH�7HQQHVVHH�'HSDUWPHQW�RI�+HDOWK�VKRZV�WKDW�LQ�������������RI�DERUWLRQV�

RFFXUUHG�DW�����ZHHNV�/03�RU�HDUOLHU��DQG�LQ�������������RI�DERUWLRQV�RFFXUUHG�DW�����ZHHNV�/03�

RU�HDUOLHU���6HH�LG� DW���������VHH DOVR -;��� -;�����%HWZHHQ������DQG�������WKHUH�ZDV�D�GHFUHDVH�

LQ�PHGLFDWLRQ�DERUWLRQV�E\�RYHU�����SDWLHQWV���6HH <RXQJ��7U�����������9RO�����S� ������$IWHU�WKH�

VWDWXWH�ZHQW�LQWR�HIIHFW��³>I@UHTXHQWO\��LI�QRW�HYHU\�GD\�´�DQG�DW�OHDVW�³VHYHUDO�WLPHV�D�ZHHN´�³ZH�

KDG�DERUWLRQ�GD\�RQH�YLVLWV´�ZKHUH� D�SDWLHQW� VWURQJO\�SUHIHUUHG� D�PHGLFDWLRQ� DERUWLRQ�EXW�ZDV�

EH\RQG�WKH�JHVWDWLRQDO�DJH�FXWRII���,G� DW����������7KLV�KDSSHQHG�GHVSLWH�WKH�IDFW�WKDW�330(7�KDG�

H[SDQGHG�WKH�JHVWDWLRQDO�DJH�FXWRII�IRU�PHGLFDWLRQ�DERUWLRQV�IURP�� WR��� ZHHNV�/03���6HH�LG� DW�

������$IWHU�WKH�1DVKYLOOH�KHDOWK�FHQWHU�H[SDQGHG�WKH�JHVWDWLRQDO�DJH�FXWRII�LQ�)HEUXDU\������³WKHUH�

ZDV� D� ��� SHUFHQW� LQFUHDVH´� LQ�PHGLFDWLRQ� DERUWLRQV�� DQG� IROORZLQJ� WKH� HQDFWPHQW� RI� �� ������

����D���K��³RXU�PHGLFDWLRQ�DERUWLRQ�UDWHV�GHFUHDVHG�E\����SHUFHQW�´� �,G� 7KH�.QR[YLOOH�KHDOWK�

FHQWHU�H[SDQGHG�WKH�JHVWDWLRQDO�DJH�FXWRII�LQ�-XO\�������� WKH�VDPH�PRQWK�WKH�VWDWXWH�WRRN�HIIHFW��

³VR� WKH� .QR[YLOOH� FHQWHU� GLG� QRW� VHH� DQ� LQFUHDVH� LQ� PHGLFDWLRQ� DERUWLRQ� IURP� WKDW� LQFUHDVHG�

HOLJLELOLW\��EXW�UDWKHU�VDZ�D����SHUFHQW�GHFUHDVH�LQ�PHGLFDWLRQ�DERUWLRQ��LQ�JHQHUDO�´��,G�

�� 5HJDUGLQJ�ZK\�WKH�H[SDQVLRQ�LQ�WKH�JHVWDWLRQDO�DJH�FXWRII�IRU�PHGLFDWLRQ�DERUWLRQV�ZDV�
LPSOHPHQWHG�DW�GLIIHUHQW� WLPHV�DW�330(7¶V�KHDOWK�FHQWHUV��'U��<RXQJ�H[SODLQHG� WKDW�³>L@W�ZDV�
FRPPRQ�IRU�XV�>DQG�FRPPRQ�LQ�PHGLFLQH@�WR�PDNH�D�SUDFWLFH�FKDQJH�DW�RQH�FOLQLF��WULDO�LW�EHIRUH�
ZH�EUDQFKHG�RXW�WR�WKH�RWKHU�FOLQLF�´��<RXQJ��7U�����������9RO�����SS���������
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'U�� <RXQJ� LQGLFDWHG� WKDW� WKHUH� LV� D� SUHIHUHQFH DPRQJ� SDWLHQWV IRU� PHGLFDWLRQ�

DERUWLRQV� ³LQ�VRPH�VWXGLHV��SDWLHQWV�SUHIHU�PHGLFDWLRQ�DERUWLRQ�XS�WR����SHUFHQW�RI�WKH�WLPH�´��,G�

DW����� �$W� WKH�1DVKYLOOH�KHDOWK� FHQWHU��ZKLFK�SURYLGHV�ERWK PHGLFDWLRQ� DQG� VXUJLFDO� DERUWLRQV��

³SDWLHQWV�H[SUHVVHG�VWURQJ�SUHIHUHQFHV�IRU�PHGLFDWLRQ�DERUWLRQ´�DQG�³DSSUR[LPDWHO\����SHUFHQW�RI�

DERUWLRQV�DUH�PHGLFDWLRQ�DERUWLRQV�´��,G� 5HDVRQV�IRU�WKLV�SUHIHUHQFH�LQFOXGH�WKDW�WKH�SURFHVV�RI�D�

PHGLFDWLRQ�DERUWLRQ�³PLPLFV�WKH�QDWXUDO�SURFHVV�RI�D�PLVFDUULDJH�´�ZKLFK�VRPH�ZRPHQ�ILQG�PRUH�

FRPIRUWDEOH��DQG�WKDW�VRPH�SDWLHQWV�KDYH�D�VWURQJ�GHVLUH�WR�DYRLG�D�VXUJLFDO�SURFHGXUH��DV�ZHOO�DV�

,9V��DQHVWKHVLD��DQG�³DGGLWLRQDO�PHGLFDO�LQWHUYHQWLRQV EH\RQG�WDNLQJ�SLOOV�´��,G� DW������� 3DWLHQWV�

ZLWK�D�KLVWRU\�RI�VH[XDO�WUDXPD�RIWHQ�FKRRVH�D�PHGLFDWLRQ�DERUWLRQ�WR�DYRLG�D�SHOYLF�H[DP�RU�SHOYLF�

LQVWUXPHQWDWLRQ�EHFDXVH� WKH\� ILQG�SHOYLF� H[DPV� WUDXPDWL]LQJ�� �6HH� LG� DW����� � ,Q� VRPH�FDVHV�� D�

PHGLFDWLRQ�DERUWLRQ�LV�WKH�PHGLFDOO\�SUHIHUUHG�RSWLRQ��VXFK�DV�IRU�SDWLHQWV�ZKR�KDYH�ODUJH�XWHULQH�

ILEURLGV�DQG�SDWLHQWV�ZLWK�FHUWDLQ�LPPXQRORJLFDO�FRQGLWLRQV���6HH�LG� DW������� )RU�SDWLHQWV�ZKR�

KDYH�³D�VWURQJ�SUHIHUHQFH´�IRU�D�PHGLFDWLRQ�DERUWLRQ�EXW�FDQQRW�KDYH�RQH EHFDXVH�WKH\�DUH�EH\RQG�

�� ZHHNV�/03��³LW�FDQ�EH�WUDXPDWL]LQJ�WR�KDYH�WR�JR�WKURXJK�D�VXUJLFDO�SURFHGXUH�´��,G� DW������

6WXGLHV� VKRZ� WKDW�ZRPHQ�ZKR�DUH XQDEOH� WR�DFFHVV�DQ� DERUWLRQ� IURP�D�PHGLFDO�

SURIHVVLRQDO�DUH DW� D�KLJKHU� ULVN�RI� WU\LQJ� WR�KDYH�DQ�³LOOHJDO��RU�XQVDIH�� DERUWLRQ�´�ZKLFK�PD\�

LQYROYH�XVLQJ�PHGLFDWLRQV�REWDLQHG�WKURXJK�WKH�,QWHUQHW�RU�³RWKHU�NLQG>V@�RI�LOOHJDO�FKDQQHOV´�WR�

WU\�WR�LQGXFH�D�PLVFDUULDJH���,G� DW������:RPHQ IRUFHG�WR�FDUU\�DQ�XQZDQWHG�SUHJQDQF\�WR�WHUP�

LQVWHDG� RI� KDYLQJ� DQ� DERUWLRQ� DOVR� IDFH�PHGLFDO� ULVNV�� �$�YDJLQDO� GHOLYHU\� RU� FHVDUHDQ� VHFWLRQ�

LQYROYHV� LQFUHDVHG� ULVNV� RI� KHPRUUKDJH�� LQFUHDVHG� ULVNV� RI� LQIHFWLRQV�� DQG� LQFUHDVHG� ULVNV� RI�

SUHHFODPSVLD�RU�HFODPSVLD�WKDW�'U��<RXQJ�GHVFULEHG�DV�³OLIH�WKUHDWHQLQJ�K\SHUWHQVLYH�GLVRUGHUV�RI�

SUHJQDQF\�´��,G� DW���������

,Q� DGGLWLRQ� WR� JLYLQJ� ULVH� WR� LQFUHDVHG� PHGLFDO� ULVNV�� FDUU\LQJ� DQ� XQZDQWHG�
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SUHJQDQF\�WR�WHUP�FDQ�QHJDWLYHO\ LPSDFW�ILQDQFLDO�VWDELOLW\���6HH�LG� DW����� $ VWXG\�WKDW�H[DPLQHG

³DFKLHYHPHQW�RI�DVSLUDWLRQDO�RQH�\HDU�SODQV�DIWHU�ZRPHQ�SUHVHQWHG�ZDQWLQJ�DQ�DERUWLRQ��EXW�ZHUH�

XQDEOH�WR�KDYH�RQH�GXH�WR�EHLQJ�SDVW�WKH�JHVWDWLRQDO�DJH�OLPLW�´�IRXQG�WKDW�³WKRVH�ZRPHQ�ZKR�ZHUH�

XQDEOH�WR�JHW�WKH DERUWLRQV�WKH\�GHVLUHG�ZHUH�PRUH�OLNHO\�WR�KDYH�ILQDQFLDO�LQVWDELOLW\�DQG�WR�QRW�

DFKLHYH�WKHLU�RQH�\HDU�JRDOV�ZKHQ�WKH\�ZHUH�ORRNHG�DW�D�\HDU�ODWHU�´��,G� DW���������)RU�ZRPHQ�ZKR�

DUH�YLFWLPV�RI�LQWLPDWH�SDUWQHU�YLROHQFH��EHLQJ�IRUFHG�WR�FDUU\�DQ�XQZDQWHG�SUHJQDQF\�WR�WHUP�³FDQ�

OLQN�WKHP�WR�WKHLU�DEXVHU�IRU�WKH�UHVW�RI�WKHLU�OLYHV��DQG�LW�FDQ�PDNH�LW�PRUH�OLNHO\�IRU�WKHP�WKDW�WKDW�

SK\VLFDO�YLROHQFH�ZLOO�FRQWLQXH�´��,G� DW��������������

'U�� <RXQJ� WHVWLILHG� WKDW� �� ����������D���K�� ³GRHV� QRW� SURYLGH� DQ\� EHQHILWV� WR�

SDWLHQWV�DV�WKH�PDMRULW\�RI�SDWLHQWV�DUH�FHUWDLQ�LQ�WKHLU�GHFLVLRQ�SULRU�WR�VWHSSLQJ�IRRW�LQ�WKH�FOLQLF�

IRU�WKH�ILUVW�WLPH�´��,G� DW������%HIRUH�LWV�HQDFWPHQW��SDWLHQWV ZKR�QHHGHG�PRUH�WLPH�³WRRN�H[WUD�

WLPH�´�DQG�WKH�SURFHGXUH�³ZDV�VFKHGXOHG�WR�WKHLU�LQGLYLGXDO�VLWXDWLRQ�´��,G� DW������$IWHU�WKH�VWDWXWH�

ZDV�HQDFWHG��SDWLHQWV�ZKR�DUH�FRQIOLFWHG�DQG�XQGHFLGHG�DW�WKHLU�ILUVW�YLVLW��DQG�ZKR�GHFLGH�WR�KDYH�

WKH�SURFHGXUH��DUH�³PRUH�FHUWDLQ�DQG�FOHDU´�DW�WKHLU VHFRQG�YLVLW���,G� DW������+RZHYHU��'U��<RXQJ�

SRLQWHG�RXW�WKDW�WKHVH�VDPH�SDWLHQWV�³ZRXOG�KDYH�ZDLWHG´�DQG�³ZRXOGQ¶W�KDYH�KDG�D�SURFHGXUH�WKDW�

GD\´�LI�WKH\�KDG�FRPH�WR�WKH�KHDOWK�FHQWHU�SULRU�WR�WKH�ODZ�WDNLQJ�HIIHFW���,G� 5HJDUGOHVV�RI�WKH�

WLPHIUDPH�DQG�ZKHWKHU�WKH�PDQGDWRU\�ZDLWLQJ�SHULRG�LV��� RU��� KRXUV��³WKH�EDUULHUV�DQG�EXUGHQV�

DUH� VWLOO� WKH� VDPH�DQG� VWLOO� WKHUH´�EHFDXVH� WKH� ODZ�³VWLOO� UHTXLUHV� DGGLWLRQDO� WLPH�ZKHQ� WKH�YDVW�

PDMRULW\�RI�SDWLHQWV�GR�QRW�QHHG�DGGLWLRQDO�WLPH�WR�FRQWLQXH�WR������ DVVHVV�WKHLU�GHFLVLRQ�´��,G� DW����

���� �0RUHRYHU�� ³>L@W� VWLOO� DIIHFWV SDWLHQW� DXWRQRP\�� LW� DIIHFWV� WKH� DELOLW\� IRU� ZRPHQ� WR� DFFHVV�

DERUWLRQ�FDUH�ZKHQ�WKH\�QHHG�LW��DQG�LW�LPSDFWV�WKH�SDWLHQW�SK\VLFLDQ�UHODWLRQVKLS�´��,G� DW��������

'U��<RXQJ�WHVWLILHG�WKDW�������������D���K��³FDXVHV�VLJQLILFDQW�VWUHVV�DQG�DQ[LHW\�

UHJDUGLQJ�WKH�DERUWLRQ�H[SHULHQFH�´��,G� DW�������³,W¶V�GLVWUHVVLQJ�IRU�ZRPHQ�WR�KDYH�WR�ZDLW�ZKHQ�



��

WKH\�KDYH�PDGH�D�GHFLVLRQ�WKDW�WKH\�DUH�FHUWDLQ�DERXW�´��,G� DW������7KH�UHTXLUHPHQW�WR�ZDLW�LV�DOVR�

GLVWUHVVLQJ DQG�WUDXPDWL]LQJ IRU�ZRPHQ�ZKR�DUH LQ�DEXVLYH�UHODWLRQVKLSV��� ZKRVH�SUHJQDQF\�LV�

WKH� UHVXOW� RI� UDSH��� DQG� ZKR� KDYH� D� IHWDO� DQRPDO\� GLDJQRVLV�� ZKLFK� RIWHQ� KDSSHQV� ³ODWHU� LQ�

SUHJQDQF\´��L�H���EH\RQG��� ZHHNV�/03��SXWWLQJ WKHP�FORVHU�WR�33710¶V�JHVWDWLRQDO�DJH�FXWRII�

WKDQ�WKH�JHQHUDO�SDWLHQW�SRSXODWLRQ�� ,G� DW������������

'U��<RXQJ�WHVWLILHG�WKDW�������������D���K��³QHJDWLYHO\�LPSDFWV�SDWLHQW�DXWRQRP\�

EHFDXVH�LW�TXHVWLRQV�D�ZRPDQ¶V�DELOLW\�WR�PDNH�D�FDUHIXO�DQG�WKRXJKW�RXW�GHFLVLRQ�ZLWKRXW�VWDWH�

LQWHUYHQWLRQ�´��,G� DW�������7KH�VWDWXWH QHJDWLYHO\�DIIHFWV�WKH�SK\VLFLDQ�SDWLHQW UHODWLRQVKLS�EHFDXVH

>L@W�XQGHUPLQHV�WKDW�SDWLHQW�FHQWHUHG�HQFRXQWHU�EHWZHHQ�WKH�SDWLHQW�DQG�WKH�
SK\VLFLDQ��ZKHUH�WKH�SDWLHQW�>VLF@�LVQ¶W�DEOH WR�LQGLYLGXDOL]H�WKH�FDUH�WKDW�WKDW�
SDWLHQW�QHHGV���,W�DOVR�LPSOLHV�WR�WKH�SDWLHQW�WKDW�WKH�SK\VLFLDQ�WKLQNV�WKDW�WKH�
SDWLHQW�QHHGV�PRUH�WLPH�WR�FRQVLGHU�WKHLU�GHFLVLRQ��VR�WKDW�LW�PDNHV�LW�VHHP�
OLNH�WKH�SK\VLFLDQ�GRHVQ¶W�WUXVW�WKH�SDWLHQW��WKDW�WKH�FOLQLF�GRHVQ¶W�WUXVW�WKH�
SDWLHQW�WR�PDNH�WKH�EHVW�GHFLVLRQ�IRU�KHU�DQG�KHU�IDPLO\�

,G� DW����������

'U��<RXQJ�RSLQHG WKDW�³WKHUH�LV�QR�EHQHILW´�WR�WKH�UHTXLUHPHQW�WKDW�D�SDWLHQW�UHFHLYH�

FHUWDLQ�VWDWH�PDQGDWHG�LQIRUPDWLRQ�LQ�SHUVRQ�IURP�D�SK\VLFLDQ���,G� DW������6KH�VWDWHG�WKDW�WKHUH�LV�

QRWKLQJ� LQ� WKDW� LQIRUPDWLRQ� WKDW� PXVW EH� FRPPXQLFDWHG� E\� D� SK\VLFLDQ�� DQG� WKLV� UHTXLUHPHQW�

WKHUHIRUH�³LV�D�EXUGHQ�EHFDXVH�>LW@�OLPLWV�WKH�W\SH�RI�SURYLGHU�WKDW�FDQ�JLYH�WKDW�LQIRUPDWLRQ´�DQG�

�� 330(7¶V�HOHFWURQLF�KHDOWK�UHFRUGV�LQGLFDWH�WKDW�EHWZHHQ�-XO\����������DQG�-XO\�����������
VL[W\�WZR�SDWLHQWV�UHSRUWHG�EHLQJ�YLFWLPV�RI�LQWLPDWH�SDUWQHU�YLROHQFH���6HH -;���DW����-;���DW������
'U� <RXQJ�LQGLFDWHG�WKDW�WKH�QXPEHU�RI�SDWLHQWV�³LV�OLNHO\�WR�EH�DQ�XQGHUHVWLPDWH��DV�ZH�NQRZ�WKDW�
ZRPHQ�XQGHUUHSRUW�WKHLU�H[SRVXUH�WR�GRPHVWLF�YLROHQFH�RU�LQWLPDWH�SDUWQHU�YLROHQFH�´��<RXQJ��7U��
���������9RO�����SS����������VHH DOVR -;���DW����-;���DW����

�� 2Q�FURVV�H[DPLQDWLRQ��LW�ZDV�GLVFORVHG�WKDW�330(7¶V�PHGLFDO�UHFRUGV�LGHQWLILHG�ILIWHHQ�
YLFWLPV�RI�UDSH�RU�LQFHVW�EHWZHHQ�-XO\��������� DQG�-DQXDU\������������6HH <RXQJ��7U����������
�9RO�� ��� S�� ����� VHH DOVR -;��� DW� ���� 2Q� UHGLUHFW�� 'U� <RXQJ� LQGLFDWHG� WKDW� EDVHG� RQ� KHU�
H[SHULHQFH��WKLV�QXPEHU�³ZRXOG�EH�DQ�XQGHUHVWLPDWH´�EHFDXVH�³>Z@H�NQRZ WKDW�ZRPHQ�XQGHUUHSRUW�
VH[XDO�DVVDXOWV�DQG�UDSH�´��<RXQJ��7U�����������9RO�����S������



��

OLPLWV� SDWLHQWV¶ DFFHVV� WR� FDUH�� � ,G� 'U��<RXQJ� WHVWLILHG� WKDW� UHDGLQJ� D� SDWLHQW� VWDWH�PDQGDWHG�

LQIRUPDWLRQ� WKDW� PD\� EH� LUUHOHYDQW� WR� KHU� KDV� D� QHJDWLYH� LPSDFW� RQ� WKH� SK\VLFLDQ�SDWLHQW�

UHODWLRQVKLS�

>,@QIRUPDWLRQ� WKDW� LV� LUUHOHYDQW�EXW� UHTXLUHG� WR�EH�JLYHQ�E\� WKH�SK\VLFLDQ�
XQGHUPLQHV�SDWLHQW� WUXVW� LQ� WKDW� UHODWLRQVKLS�� �3DWLHQWV�PD\� WKLQN� WKDW� WKH�
SK\VLFLDQV�WKHPVHOYHV�GHVLUH�RU�WKLQN�WKDW�WKDW�LQIRUPDWLRQ�VKRXOG�EH�JLYHQ�
WR� WKHP�� HYHQ� WKRXJK�ZH� VD\� WKDW� LW¶V� VWDWH�PDQGDWHG� LQIRUPDWLRQ�� �$QG�
EHFDXVH�SDWLHQWV�GR�QRW�ZDQW�WR�ZDLW��WKH\�GR�QRW�ZDQW�WR�KDYH�D�GHOD\��LW�
FDXVHV�IHHOLQJV�RI�DQJHU�DQG�DQ[LHW\�WKDW�WKH\�GLUHFW�WRZDUGV�WKH�FOLQLF�DQG�
WKH�SURYLGHU VRPHWLPHV�

,G� DW����� ,Q�VXP��'U��<RXQJ�RSLQHG�WKDW�������������D���K�

LPSRVHV�D�EXUGHQ�RQ�ZRPHQ� LQ�D� IHZ�ZD\V� ,W GHFUHDVHV� WKHLU�DFFHVV� WR�
DERUWLRQ�FDUH���,W�LQFUHDVHV�ERWK�WKHLU�WUDYHO�WLPH��WKHLU�H[SHQVH���,W�LQFUHDVHV�
EXUGHQV� LQ� WHUPV�RI�KDYLQJ� WR REWDLQ�FKLOGFDUH�DQG� MXVW�JHQHUDO� ORJLVWLFDO�
VFKHGXOLQJ�RI�WKH�PXOWLSOH�YLVLWV�WKDW�WKLV�ODZ�UHTXLUHV���

7KLV� ODZ� LV� DOVR�GHPHDQLQJ� WR�ZRPHQ�DQG� LPSOLHV� WKDW�ZRPHQ�KDYH�QRW�
WKRXJKW�FOHDUO\�DQG�FRPSOHWHO\�DERXW� WKHLU�GHFLVLRQ�WR�REWDLQ�DQ�DERUWLRQ�
SULRU�WR�PDNLQJ�DQ�DSSRLQWPHQW�RU�SULRU�WR�FRPLQJ�WR�WKDW�ILUVW�YLVLW�

,G� DW���������

5HJDUGLQJ� WKH� ³PHGLFDO� HPHUJHQF\´� H[FHSWLRQ� LQ� �� ����������I��� 'U�� <RXQJ�

WHVWLILHG� WKDW�³>L@W� LV�D�YHU\�QDUURZ�H[FHSWLRQ�DQG�UHDOO\�RQO\�SURYLGHV�DQ�H[FHSWLRQ� LQ�H[WUHPH�

PHGLFDO�HPHUJHQFLHV�´��,G� DW����������6KH�KDV�QHYHU�HQFRXQWHUHG�D�SDWLHQW�LQ�WKH�RXWSDWLHQW�VHWWLQJ�

ZLWK�D�FRQGLWLRQ�WKDW ZRXOG�IDOO XQGHU�WKLV�H[FHSWLRQ��DQG�LQ�KHU�H[SHULHQFH�WKLV�H[FHSWLRQ�ZRXOG�

QRW�DSSO\�WR�³>P@RVW�SDWLHQWV�ZKR�SUHVHQW�WR�RXWSDWLHQW KHDOWK�FHQWHUV´�EHFDXVH�WKH\�³DUH�QRW�DW�ULVN�

RI�LPPHGLDWH�GHDWK�RU�LUUHYHUVLEOH�LPSDLUPHQW�RI�PDMRU�ERGLO\�IXQFWLRQ�´��,G� DW����������'U��<RXQJ

RSLQHG�WKDW�SDWLHQWV�FRXOG�KDYH�VHULRXV�PHGLFDO�FRQGLWLRQV�WKDW�ZRXOG�QRW�IDOO�XQGHU�WKLV�H[FHSWLRQ���

)RU�H[DPSOH��K\SHUWHQVLRQ�WKDW�ZRUVHQV�GXULQJ�SUHJQDQF\�DQG�EHFRPHV�VHYHUH�PD\�SXW�ZRPHQ�

³DW�ULVN�IRU�VWURNH�RU�KHDUW�DWWDFN�RU�RWKHU�FRPSOLFDWLRQ�RI�KLJK�EORRG�SUHVVXUH�´�EXW�LW�ZRXOG�QRW�

IDOO�XQGHU�WKH�H[FHSWLRQ�EHFDXVH�WKH\ ZRXOG�QRW�EH�DW�ULVN�RI�LPPHGLDWH�GHDWK���,G� +\SHUHPHVLV�
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JUDYLGDULXP�± D�FRQGLWLRQ�WKDW LQYROYHV�VHYHUH�QDXVHD�DQG�YRPLWLQJ�GXH�WR�SUHJQDQF\��PD\�FDXVH�

HOHFWURO\WH�LPEDODQFHV��DQG�³PD\�UHTXLUH�PXOWLSOH�KRVSLWDOL]DWLRQV��,9��DQWLQDXVHD�PHGLFDWLRQV������

� DQG�LQ�VHYHUH�FDVHV��������D�IHHGLQJ�WXEH´�± QHJDWLYHO\�LPSDFWV ZRPHQ¶V�KHDOWK�DQG�ZHOO�EHLQJ��EXW�

LW�ZRXOG�QRW�IDOO�XQGHU�WKLV�H[FHSWLRQ HLWKHU� ,G� DW�������7KDW�XQGHU�������������K��D�SK\VLFLDQ�

IDFHV�FULPLQDO�SHQDOWLHV�RU�ULVNV�VXVSHQVLRQ�RU�UHYRFDWLRQ�RI�KHU�OLFHQVH�³VLJQLILFDQWO\�LPSDFWV´�D�

SK\VLFLDQ¶V�DELOLW\�WR�GHWHUPLQH�ZKHWKHU�D�FRQGLWLRQ IDOOV�ZLWKLQ�WKH�PHGLFDO�HPHUJHQF\�H[FHSWLRQ

RXW�RI�IHDU�RI�WKHVH�SRWHQWLDO�FRQVHTXHQFHV���,G� DW����������³>+@DYLQJ�D�VHULRXV�SHQDOW\�EHFDXVH�RI�

>VRPHRQH�FDOOLQJ�LQWR�TXHVWLRQ�\RXU�PHGLFDO�MXGJPHQW@�LV�SDUDO\]LQJ�DQG�OLPLWLQJ�´��,G� DW�������

$IWHU�WKH�VWDWXWH�ZDV�HQDFWHG�330(7�WRRN VWHSV�LQ�DQ�DWWHPSW�WR�UHGXFH�ZDLW�WLPHV�

IRU�DERUWLRQ�DSSRLQWPHQWV���,W�PDGH�VHYHUDO�FKDQJHV�WR�LWV�VFKHGXOH��³LQFOXGLQJ�DGGLQJ�SDWLHQW�VORWV�

����� WR�WU\�WR�DFFRPPRGDWH�PRUH�SDWLHQWV�´��,G� DW������VHH DOVR -;���DW���������,W�LQFUHDVHG�WKH�

QXPEHU�RI�GD\V�WKDW�DERUWLRQV�ZHUH�SURYLGHG�IURP�WKUHH�WR�IRXU�GD\V SHU ZHHN��EHIRUH���������

����D���K��ZDV�HQDFWHG��WR�VL[�GD\V�SHU ZHHN���6HH <RXQJ��7U�����������9RO�����S�������VHH DOVR

-;���DW���������7KLV�KHOSHG�DOOHYLDWH�³WKH�ORQJHU�HQGV�RI�WKH�ZDLW�WLPHV��EXW�LW�QHYHU�EURXJKW�ZDLW�

WLPHV�EDFN�WR�ZKDW�WKH\�ZHUH�SULRU�WR�WKH�GHOD\�ODZ�´��<RXQJ��7U�����������9RO�����S�������VHH DOVR

-;���DW���������330(7�DGGHG�DW�OHDVW�VL[�QHZ�DERUWLRQ�SK\VLFLDQV�� DIWHU�������������D���K��WRRN�

HIIHFW��DV�ZHOO�DV�QXUVHV��PHGLFDO�DVVLVWDQWV��DQG�SDWLHQW�HGXFDWRUV��DQG�LW�FUHDWHG�D�IXOO�WLPH�PHGLFDO�

GLUHFWRU�SRVLWLRQ��ZKLFK�'U��<RXQJ�KHOG���6HH <RXQJ��7U�����������9RO�����S�������VHH DOVR -;���

DW���������330(7�³GRXEOHG�WKH�IURQW�GHVN�VWDII� WR�LQFUHDVH�FKHFN�LQ�WLPH�DQG�WR�GHFUHDVH�WLPH�

�� 'U� <RXQJ� WHVWLILHG� WKDW� 3ODQQHG� 3DUHQWKRRG� KDV� GLIILFXOW\ UHFUXLWLQJ� SK\VLFLDQV� LQ�
7HQQHVVHH�EHFDXVH�³>W@KHUH�LV�D�VWLJPD�DJDLQVW�WKH�SURYLVLRQ�RI�DERUWLRQ�FDUH�LQ�7HQQHVVHH�´�DQG�
³>P@DQ\�SK\VLFLDQV�ZRUN�IRU�LQVWLWXWLRQV�WKDW�SURKLELW�WKHP�IURP�SURYLGLQJ�DERUWLRQ�FDUH�LQ�DQ\�
NLQG�RI�RWKHU�DYDLODEOH�WLPH�WKDW�WKH\�PLJKW�KDYH�WR�SURYLGH�WKRVH�VHUYLFHV�´��<RXQJ��7U����������
�9RO�����S������� 6KH�VWDWHG�WKDW�LW�LV�HDVLHU�WR�ILQG�D�ORFDO�SURYLGHU�LQ�1DVKYLOOH�WKDQ�LQ�.QR[YLOOH��
EXW�³WKHUH�LV VWLOO�D�QHHG�WKDW�LV�XQPHW�LQ�WHUPV�RI�DERUWLRQ SURYLVLRQ�´��,G� DW�������



��

SDWLHQWV�ZHUH�ZDLWLQJ�IRU�WKDW�IURQW�GHVN�FKHFN�LQ�SHULRG�´��<RXQJ��7U�����������9RO�����S�������VHH

DOVR -;��� DW� ������� � $V� ZLWK� WKH� DGGLWLRQDO� DERUWLRQ� SURFHGXUH� GD\V�� ³WKH� DGGLWLRQ� RI� VWDII�

GHFUHDVHG�WKH�ORQJHU�GHOD\�WLPHV��EXW�QHYHU�PDGH�WKH�GHOD\�WLPHV�HTXLYDOHQW�WR�ZKDW�WKH\�ZHUH�

EHIRUH�WKH�GHOD\�ODZ�´��<RXQJ��7U�����������9RO�����S��������

$QRWKHU� ZD\� LQ� ZKLFK� 330(7� ³WU>LHG@� WR� FRPEDW´� ORQJHU� ZDLW� WLPHV� ZDV� E\�

LQFUHDVLQJ�LWV�JHVWDWLRQDO�DJH�FXWRII�IRU�DERUWLRQ�VHUYLFHV���,G� ,Q�$XJXVW�������WKH�VXUJLFDO�DERUWLRQ�

FXWRII�ZDV�LQFUHDVHG�IURP��� ZHHNV�DQG�� GD\V�/03�WR��� ZHHNV�DQG�� GD\V�/03���6HH�LG� DW�����

���� �7R�LPSOHPHQW� WKLV�FKDQJH��330(7�KDG� WR�UHFUXLW� WUDLQHG�SURYLGHUV�� WUDLQ�VWDII��DQG�REWDLQ�

DGGLWLRQDO�HTXLSPHQW���6HH�LG� DW�������7KLV�FKDQJH�KHOSHG�DOOHYLDWH�WKH�SUREOHP�RI�SDWLHQWV�EHLQJ�

SDVW� WKH�JHVWDWLRQDO�FXWRII�³VRPHZKDW��EXW�SDWLHQWV�FRQWLQXHG� WR�PLVV� WKH�FXWRII�� HYHQ ZLWK� WKH�

H[SDQVLRQ�RI�WKH�JHVWDWLRQDO�DJH�´��,G� DW����������

7KH� &RXUW� ILQGV� 'U�� <RXQJ¶V� WHVWLPRQ\� WR� EH� IXOO\� FUHGLEOH� DQG� JLYHV� LW� JUHDW�

ZHLJKW�� � 6KH� WHVWLILHG� FRQYLQFLQJO\� WKDW 330(7� KDG� D� WKRURXJK� DQG� LQGLYLGXDOL]HG� LQIRUPHG�

FRQVHQW�SURFHVV�EHIRUH�WKH�VWDWXWH�ZDV�HQDFWHG��DQG�³RYHU����SHUFHQW�RI�SDWLHQWV�ZHUH�FOHDU�DERXW�

WKH>LU@�GHFLVLRQ>V@�´� � ,G� DW����� �6LQFH� LW� WRRN�HIIHFW��DOO�SDWLHQWV�DUH�VXEMHFWHG� WR� WKH�PDQGDWRU\�

ZDLWLQJ� SHULRG� ZLWKRXW� FRQVLGHUDWLRQ RI� WKHLU� LQGLYLGXDO� VLWXDWLRQV�� ZKLFK� XQGHUPLQHV� SDWLHQW�

DXWRQRP\�DQG�WKH�SK\VLFLDQ�SDWLHQW UHODWLRQVKLS��UHJDUGOHVV�RI�ZKHWKHU�WKH�ZDLWLQJ�SHULRG�LV��� RU�

�� KRXUV� 7KH�PHGLFDO�HPHUJHQF\�H[FHSWLRQ��ZKLFK�FDUULHV�VHULRXV�SHQDOWLHV�IRU�SK\VLFLDQV�� LV�

H[WUHPHO\�QDUURZ�DQG�LQDSSOLFDEOH�WR�QHDUO\�DOO SDWLHQWV�LQ�WKH�RXWSDWLHQW�VHWWLQJ� 330(7�PDGH�

PLQLPDO�FKDQJHV�WR�LWV�LQIRUPHG�FRQVHQW�SURFHVV�WR�FRPSO\�ZLWK�WKH�VWDWXWH¶V�UHTXLUHPHQWV��VXFK�

DV�KDYLQJ�SDWLHQWV�OLVWHQ�WR�VWDWH�PDQGDWHG�LQIRUPDWLRQ�UHJDUGOHVV�RI�LWV�UHOHYDQFH� ,G� 3DWLHQWV�

ZKR�DUH�FHUWDLQ�RI�WKHLU�GHFLVLRQV H[SHULHQFH�GLVWUHVV�IURP�KDYLQJ�WR�ZDLW�IRU�WKH�SURFHGXUH��DQG�

WKRVH�ZKR�DUH�XQFHUWDLQ�WDNH�PRUH�WLPH�WR�PDNH�D�GHFLVLRQ��MXVW�DV�WKH\�GLG�EHIRUH�WKH�VWDWXWH�ZDV�



��

HQDFWHG���3RVW�DERUWLRQ�UHJUHW�LV�XQFRPPRQ��DQG 'U��<RXQJ�VDZ�PRUH�XQGHFLGHG�SDWLHQWV�DW�ILUVW�

DSSRLQWPHQWV�DIWHU�WKH�VWDWXWH�WRRN�HIIHFW�EHFDXVH�RI�LWV�UHTXLUHG�ZDLWLQJ�SHULRG���7KH�PDMRULW\�RI�

DERUWLRQ� SDWLHQWV� DW� 330(7¶V� KHDOWK� FHQWHUV� ����� WR� ����� DQG� QDWLRQZLGH� ������ KDYH� ORZ�

LQFRPHV��DQG�ORZ�LQFRPH�ZRPHQ�KDYH�GLIILFXOW\�DWWHQGLQJ�WZR�DSSRLQWPHQWV�EHFDXVH�RI�ORJLVWLFV�

DQG�EHFDXVH�WKH�FRVW�RI�WKH�SURFHGXUH�DQG�DVVRFLDWHG�H[SHQVHV�UHTXLUH�WKHP�WR�PDNH�³WUDGH�RIIV�´��

,G� DW������7KH�JHRJUDSKLF�GLVWULEXWLRQ�RI�WKH�HLJKW�DERUWLRQ�SURYLGHUV�LQ�MXVW�IRXU�FLWLHV�LQ�7HQQHVVHH�

PDNHV�LW�GLIILFXOW�IRU�SDWLHQWV�WR�DWWHQG�HYHQ�RQH�DSSRLQWPHQW���

)XUWKHU� DERUWLRQ�LV�D�FRPPRQ�SURFHGXUH�WKDW LV�VDIHU�WKDQ�FDUU\LQJ�D�SUHJQDQF\�WR�

WHUP���,WV ULVNV�DUH�UDUH��EXW�WKH\�LQFUHDVH�DV�WKH�SUHJQDQF\�SURJUHVVHV��PDNLQJ�WKH�WLPLQJ�RI�DQ�

DERUWLRQ�PHGLFDOO\�VLJQLILFDQW���7LPLQJ�DOVR�DIIHFWV�WKH�HIIHFWLYHQHVV�RI�D�PHGLFDWLRQ�DERUWLRQ DQG�

SDWLHQWV¶�HOLJLELOLW\�IRU�WKLV�SURFHGXUH��ZKLFK�LV�VWURQJO\�SUHIHUUHG�E\�����RI�SDWLHQWV�DQG�LV WKH�

PHGLFDOO\� SUHIHUUHG� RSWLRQ LQ� VRPH� FDVHV� )ROORZLQJ� WKH� VWDWXWH¶V� HQDFWPHQW�� WKH� QXPEHU� RI�

PHGLFDWLRQ� DERUWLRQV� DW� 330(7� GHFUHDVHG� DQG� WKH� JHVWDWLRQDO� DJH� DW� ZKLFK� DERUWLRQV� ZHUH�

REWDLQHG LQFUHDVHG���6HFRQG�WULPHVWHU�DERUWLRQV�DUH�QRW�RQO\�ULVNLHU��SDUWLFXODUO\�IRU�SDWLHQWV�ZLWK

FHUWDLQ�PHGLFDO�FRQGLWLRQV��EXW�WKH\�DUH�DOVR�ORQJHU��PRUH�SDLQIXO��ULVNLHU��DQG�PRUH�H[SHQVLYH WKDQ�

HDUOLHU� DERUWLRQV�� �%HIRUH� �� ����������D���K��ZDV� HQDFWHG�� SDWLHQWV� FRXOG� REWDLQ� WKH� SURFHGXUH�

ZLWKLQ�RQH�ZHHN�RI�VFKHGXOLQJ�WKHLU�DSSRLQWPHQW��DIWHU�LWV�HQDFWPHQW��SDWLHQWV�PXVW�ZDLW�XS�WR�WZR�

PRQWKV�IRU�WKH�SURFHGXUH���7KH�GHOD\�FDXVHG�E\�WKH�VWDWXWH�LQ�TXHVWLRQ�PDNHV�PHGLFDWLRQ�DERUWLRQ�

XQDYDLODEOH� LQ�PDQ\� FDVHV�� UHTXLULQJ� SDWLHQWV� WR� VHHN� D� VXUJLFDO� DERUWLRQ� LQVWHDG�� D� SURFHGXUH�

DYDLODEOH�DW�MXVW�WZR�FOLQLFV��LQ�1DVKYLOOH�DQG�0HPSKLV� XS�WR����ZHHNV�DQG���GD\V�/03� :RPHQ�

ZKR�DUH�XQDEOH�WR�DFFHVV�FDUH�RU�ZKR�DUH�IRUFHG�WR�FDUU\�WKH�SUHJQDQF\�WR�WHUP�IDFH�PHGLFDO�DQG�

QRQ�PHGLFDO�ULVNV�

8QLYHUVLW\� RI� 0LFKLJDQ� SV\FKRORJ\� DQG� ZRPHQ¶V� VWXGLHV� SURIHVVRU� 6DUD�
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0F&OHOODQG�� 3K�'�� WHVWLILHG� WKDW� �� ����������D���K�� ³H[DFHUEDWHV� H[LVWLQJ� VWHUHRW\SHV� DERXW�

ZRPHQ´ DQG�³FRQWULEXWHV�WR�WKH>LU@ VWLJPDWL]DWLRQ�´ 0F&OHOODQG��7U�����������9RO�����S��������6KH�

LQGLFDWHG�WKDW�LW�GRHV�WKH�ODWWHU

E\� OHQGLQJ� WKH� DXWKRULW\�RI� WKH� ODZ� WR� H[DFHUEDWH� H[LVWLQJ� VWHUHRW\SHV�RI�
ZRPHQ� DV� LUUDWLRQDO� RU� RYHUO\� HPRWLRQDO�� DQG� WKDW� E\� H[DFHUEDWLQJ� WKHVH�
VWHUHRW\SHV������� LW�FRXOG�ERWK�DIIHFW�KRZ�SHRSOH�WKLQN�DERXW�ZRPHQ�PRUH�
EURDGO\�� DV�ZHOO� DV� KRZ�ZRPHQ� WKLQN� DERXW� WKHPVHOYHV� DV� LQFDSDEOH� RI�
PDNLQJ�WKHLU�RZQ�KHDOWKFDUH�GHFLVLRQV�

,G� DW� ����� �7KH� VWDWXWH ³FDXVHV� KDUP´� WKURXJK� WKHVH� ³LQFUHDVHG� VWHUHRW\SHV� DURXQG�ZRPHQ� DV�

LQFDSDEOH�������GHFLVLRQ�PDNHUV´�DQG�EHFDXVH�LW�³WHDFKHV�ZRPHQ�WR�WKLQN�RI�WKHPVHOYHV�DV�LQFDSDEOH�

GHFLVLRQ�PDNHUV�´��,G� DW�������$ ZRPDQ¶V H[SHULHQFH�RI�KDYLQJ�WR�UHWXUQ�LQ����KRXUV�IRU�D�VHFRQG�

DSSRLQWPHQW WR�KDYH�DQ�DERUWLRQ�³GHYDOXHV�KHU��LW�GHPHDQV�KHU�E\ LQVLVWLQJ�WKDW�VKH�KHUVHOI�LV�QRW�

WKH�DUELWHU�RI�KHU RZQ�KHDOWKFDUH�´�DQG�LW�WHOOV�KHU�WKDW�³KHU�RZQ�GHFLVLRQ�RI�KHU�RZQ�KHDOWKFDUH�LV�

LQVXIILFLHQW�´��,G� DW����������,Q�'U��0F&OHOODQG¶V�RSLQLRQ��������������D���K��WKHUHIRUH�³PDNHV�

WKDW�VWHUHRW\SH�WUXWK�´�FDXVLQJ�PHQ�DQG�ZRPHQ�DOLNH�WR�WKLQN�RI�ZRPHQ�LQ�WKDW�ZD\��ZKLFK ³FUHDWHV�

DQ�RQJRLQJ�VWLJPDWL]DWLRQ�RI�KHU��DQG�WKH�FRQVHTXHQFHV�RI�WKDW�KDYH�EHHQ�VKRZQ�RYHU�GHFDGHV�RI�

UHVHDUFK�WR�ERWK�KDYH�SV\FKRORJLFDO�DQG�SK\VLFDO�GHWULPHQW�WR�ZRPHQ¶V�KHDOWK�´��,G� DW�������'U��

0F&OHOODQG¶V�RSLQLRQ�ZRXOG�QRW�FKDQJH�LI�WKH�PDQGDWRU\�ZDLWLQJ�SHULRG�ZHUH �� KRXUV�LQVWHDG�RI�

�� EHFDXVH�³>W@KH�HIIHFWV�RI�VWLJPDWL]LQJ�D�JURXS RI�SHRSOH�ZRXOG�EH�WKH�VDPH�UHJDUGOHVV�RI�WKH�

DPRXQW�RI�WLPH�WKDW�ZDV�VWDWHG�LQ�WKH�ODZ��EHWZHHQ����DQG����KRXUV���7KH�VWLJPDWL]DWLRQ�KDV�DOUHDG\�

RFFXUUHG�LQ�WKDW�FDVH���,W�GRHVQ¶W�PDWWHU�IRU�KRZ�ORQJ�´��,G� DW�����

'U��0F&OHOODQG�WHVWLILHG WKDW�³ZKDW�VWDUWV�RXW�UHODWLYHO\�EHQLJQ�LQ�WHUPV�RI�ODEHOLQJ�

>KXPDQ� GLIIHUHQFHV@´� PD\� OHDG� WR� VWHUHRW\SLQJ�� D� ³VRUW� RI� XV� DQG� WKHP´� VHSDUDWLRQ�� DQG�

GLVFULPLQDWLRQ��DQG�WKHVH�HYHQWV�³FDQ�UHDOO\�WDNH�RQ�QHJDWLYH�FRQVHTXHQFHV�IRU�SDUWLFXODU�JURXSV�´��

,G� DW� �������� �'U��0F&OHOODQG� UHIHUHQFHG� D�PHWD�DQDO\VLV�� L�H��� D� VWXG\� RI� VWXGLHV�� WKDW� IRXQG�



��

³QHJDWLYH�KHDOWK�HIIHFW>V@�RI�ERWK�IHHOLQJ�DQG�SHUFHLYLQJ�GLVFULPLQDWLRQ�´�LQFOXGLQJ�³KLJK�EORRG�

SUHVVXUH��LQFUHDVHG�UDWHV�RI�FDUGLRYDVFXODU�GLVHDVH��LQFUHDVHG�UDWHV�RI�FRUWLVRO�VHFUHWLRQV��DV�ZHOO�

DV�������SV\FKRORJLFDO�RXWFRPHV��VXFK�DV�GHSUHVVLRQ��DQ[LHW\��DQG�LQFUHDVHG�������VXEVWDQFH�XVH�´��,G�

DW����������'U��0F&OHOODQG�VWDWHG WKDW�VWLJPD�DQG�VWHUHRW\SHV��ZKLFK�PD\�WXUQ�LQWR�VWLJPD��KDYH�

QHJDWLYH�KHDOWK�LPSOLFDWLRQV DQG�WKDW�³VWLJPD�KDV��IRU�GHFDGHV��EHHQ�IRXQG�WR�EH�LQFUHGLEO\�KDUPIXO�

IRU�SHRSOH¶V�PHQWDO�KHDOWK�´��,G� DW�������6WLJPD KDV�D�³ZHDU�DQG�WHDU´�HIIHFW�RQ�SHRSOH�SK\VLFDOO\�

DQG�SK\VLRORJLFDOO\���,G� DW����������$FFRUGLQJ�WR�'U��0F&OHOODQG� ³WKRXVDQGV�RI�VWXGLHV������ VKRZ�

WKH�KDUPIXO�HIIHFWV�RI�JHQGHU�VWHUHRW\SHV�DFURVV�FRQWH[WV��DFURVV�WLPH�´��,G� DW�������

'U��0F&OHOODQG�IXUWKHU�WHVWLILHG WKDW�³SROLFLHV�KDYH�WKH�SRWHQWLDO�WR�WHDFK�SHRSOH�WR�

WKLQN� QHJDWLYHO\� DERXW� JURXSV�´� ZKLFK� �� ����������D���K�� GRHV� EHFDXVH� LW ³UHLQIRUFHV� WKH�

VWLJPDWL]DWLRQ� RI� ZRPHQ� WKURXJK� UHDVVRFLDWLQJ� ZRPHQ� ZLWK� SRRU� GHFLVLRQ�PDNLQJ� RU� WRR�

HPRWLRQDO�RU�LUUDWLRQDO�ZD\V�RI�WKLQNLQJ��������VXFK�WKDW�LW�WKHQ�UHLQIRUFHV�WKRVH�LGHDV��ERWK�WHDFKLQJ�

SHRSOH�LQ�JHQHUDO�WKDW¶V�KRZ�ZRPHQ�DUH�DQG�WHDFKLQJ�ZRPHQ WR�WKLQN�RI�WKHPVHOYHV�WKDW�ZD\�´��,G�

DW������ ([DPSOHV�RI�RWKHU�SROLFLHV RU�OHJLVODWLRQ WKDW�KDYH�FUHDWHG�RU�UHLQIRUFHG�VXFK VWLJPD�DUH�

PDQGDWRU\�GUXJ�WHVWLQJ�RI�ZHOIDUH�UHFLSLHQWV�DQG�VDPH�VH[�PDUULDJH�EDQV���6HH�LG� DW����������7KHVH�

SROLFLHV¶�³OHJLVODWLYH�HQYLURQPHQWV´ ³FUHDWHG�QHJDWLYH�FRQVHTXHQFHV�IRU�WKRVH�������VHSDUDWHG�DQG�

FRQVLGHUHG�LQ�DQ�XV�WKHP�PRGHO�´�LG� DW������³ZKHUH�WKRVH�ZKR�DUH�>VHSDUDWHG�RU@�VWHUHRW\SHG�>D@UH�

FRQVLGHUHG� WR� ORVH�SRZHU�DQG� ORVH� VWDWXV�´� � ,G� DW����� 7KH\�DUH� VLPLODU� WR�������������D���K�

EHFDXVH�WKH\ XVH�WKH�DXWKRULW\�RI�WKH�ODZ�WR�RUJDQL]H�DQG�WHDFK�D�SRSXODWLRQ�WR�WKLQN�DERXW�D�JURXS

RI�SHRSOH LQ�D�QHJDWLYH�OLJKW�� �6HH�LG� DW�������7KLV�W\SH�RI�OHJLVODWLRQ�³PDNHV�WKHVH�VWHUHRW\SHV�

LQFUHGLEO\�KDUG�WR�UHVLVW��DQG�WKHUH¶V�TXLWH�D�ELW�RI�SV\FKRORJLFDO�UHVHDUFK�LQ�ZKLFK�LW¶V�YHU\�KDUG�

WR�XQGR�VWHUHRW\SHV�RQFH�WKH\¶UH�SXW�LQWR�SODFH�´��,G� 'U��0F&OHOODQG�H[SODLQHG�WKDW�WKHVH�H[DPSOHV�

ZHUH XVHIXO�LQ KHU�DQDO\VLV�RI�������������D���K��EHFDXVH�³WKH\�KHOS�XV�VHH�WKH�HPSLULFDO�HYLGHQFH�



��

RI�ZKDW�KDSSHQV�ZKHQ�WKHVH�NLQGV�RI�ODZV�DUH�LQ�SODFH´�JLYHQ�WKDW�³WKHVH�VWXGLHV�������YHU\�XVHIXOO\�

DQG� LPSRUWDQWO\� VKRZ� WKH� GHYHORSPHQW� RI� VWLJPD� DQG� WKH�PHFKDQLVPV�RI� VWLJPD� DUH� WKH� VDPH�

DFURVV�FRQWH[WV�´��,G�

7KH�&RXUW�ILQGV�'U��0F&OHOODQG¶V�WHVWLPRQ\�WR�EH�IXOO\�FUHGLEOH�DQG�JLYHV�LW�JUHDW�

ZHLJKW���6KH�WHVWLILHG�FRQYLQFLQJO\�WKDW��UHJDUGOHVV�RI�WKH�PDQGDWRU\�ZDLWLQJ�SHULRG¶V�GXUDWLRQ� ��

����������D���K��³H[DFHUEDWH>V@ H[LVWLQJ�VWHUHRW\SHV´�RI�ZRPHQ�DV�LUUDWLRQDO��RYHUO\�HPRWLRQDO��

DQG�LQFDSDEOH�GHFLVLRQ�PDNHUV���,G� DW������ �7KH�FKDOOHQJHG�VWDWXWH�UHLQIRUFHV�WKHVH�VWHUHRW\SHV�

DQG� WKHUHIRUH FRQWULEXWHV WR� WKH� VWLJPDWL]DWLRQ�RI�ZRPHQ�� DQG� VWLJPD�KDV�EHHQ� VKRZQ� WR�KDYH�

QHJDWLYH�SK\VLFDO�DQG�SV\FKRORJLFDO�KHDOWK�LPSOLFDWLRQV� :KLOH�'U��0F&OHOODQG�KDV�QRW�FRQGXFWHG�

GLUHFW�UHVHDUFK�LQ�7HQQHVVHH��VHH�LG� DW���������KHU�RSLQLRQV�DUH�EDVHG�RQ�³D�VWXG\�RI�KRZ�VWLJPD�

RSHUDWHV��DQG�HVSHFLDOO\�KRZ�LW�RSHUDWHV�ZLWKLQ�OHJLVODWLYH�HQYLURQPHQWV�´�DV�ZHOO�DV�³FORVH�UHYLHZ�

RI� WKH� HPSLULFDO� DQG� WKHRUHWLFDO� UHVHDUFK� LQ� WKH� VRFLDO� VFLHQFHV�� LQ� SDUWLFXODU�� VRFLRORJ\� DQG�

SV\FKRORJ\�´� � ,G� DW������ �'U��0F&OHOODQG� LQGLFDWHG� WKDW� ³WKH�PHFKDQLVPV�RI� VWLJPD� DUH�TXLWH�

VLPLODU�UHJDUGOHVV�RI�ZKHUH�WKH\�VKRZ�XS�´��,G� $V�D�UHVXOW��³WKH�DQDORJRXV�FDVH�VWXGLHV�KHOS�XV�

XQGHUVWDQG�WKH�KHDOWK�FRQVHTXHQFHV�IRU�OLYLQJ�LQ�VWLJPDWL]LQJ�HQYLURQPHQWV�´�DQG�WKH\�DUH�³XVHG�

WR�WKHQ�GUDZ�FRQFOXVLRQV DERXW�KRZ�WKH�PDQGDWRU\�GHOD\�ODZ�ZRXOG�RSHUDWH�VLPLODUO\�´��,G� DW�����

���

8QLYHUVLW\�RI�+RXVWRQ�VRFLRORJ\�SURIHVVRU�6KHLOD�.DW]��3K�'�� WHVWLILHG�WKDW�VLQFH�

LWV�HQDFWPHQW�LQ�������������������D���K��³KDV�FUHDWHG�������EDUULHUV�DQG�EXUGHQV�RQ�ORZ�LQFRPH�

ZRPHQ�´�LQFOXGLQJ�³ILQDQFLDO�EXUGHQV�´�³ORJLVWLFDO�EXUGHQV�´�DQG�³VRFLDO�SV\FKRORJLFDO�EXUGHQV�´�

.DW]��7U�����������9RO�����S��������6KH�VWDWHG�WKDW�WKHVH�EXUGHQV�ZRXOG�EH�QR�GLIIHUHQW�LI�WKH�ZDLWLQJ�

SHULRG ZHUH��� KRXUV�LQVWHDG�RI���� 6HH�LG�

'U��.DW] LQGLFDWHG�WKDW�SRYHUW\�LV�W\SLFDOO\�PHDVXUHG�LQ�WKH�8QLWHG�6WDWHV�E\�XVLQJ



��

WKH�IHGHUDO�SRYHUW\�JXLGHOLQH��D�GROODU�DPRXQW�SXEOLVKHG�DQQXDOO\ E\�WKH�8QLWHG�6WDWHV�'HSDUWPHQW�

RI�+HDOWK�DQG�+XPDQ�6HUYLFHV��� 6HH�LG� DW����������%HFDXVH ³>W@KH IHGHUDO�SRYHUW\ JXLGHOLQH�LV�

ZLGHO\�UHFRJQL]HG�E\�VRFLDO�VFLHQWLVWV�DV�DQ�LQDGHTXDWH�PHDVXUH�RI�SRYHUW\�LQ�WKH�8QLWHG�6WDWHV�´

VRFLDO�VFLHQWLVWV��VRFLDO�SURJUDPV��DQG�JRYHUQPHQW�DJHQFLHV�XVH�ERWK�WKH�IHGHUDO�SRYHUW\�JXLGHOLQH�

DQG� ����� RI� WKH� IHGHUDO� SRYHUW\� JXLGHOLQH� LQ� UHIHUULQJ WR� ORZ�LQFRPH� RU� ³QHDU� ORZ�LQFRPH´�

LQGLYLGXDOV���,G� DW�������

'U��.DW]�VWDWHG�WKDW�³D�IDPLO\�OLYLQJ�XQGHU�����SHUFHQW RI�WKH�SRYHUW\�OLQH�LV�VWLOO�

SRRU´�DQG�LV�³QRW�PDNLQJ�HQGV�PHHW�´ ,G� DW����� ³>$@�IDPLO\�DW�����SHUFHQW�RI�WKH�SRYHUW\�OLQH�

RU�EHORZ�LV�OLYLQJ�LQ�D�PXFK�PRUH�ILQDQFLDOO\�SUHFDULRXV�VLWXDWLRQ�WKDQ�MXVW�SD\FKHFN�WR�SD\FKHFN���

7KHUH�DUH�>EDVLF@�QHHGV�WKDW�DUH�JRLQJ�XQPHW�LQ�WKRVH�KRXVHKROGV�´�VXFK�DV ³DGHTXDWH�DQG�VDIH�

KRXVLQJ�´ XWLOLWLHV��³QXWULWLRXV�IRRG�´ KHDOWKFDUH��DQG�WUDQVSRUWDWLRQ� ,G� *HWWLQJ�D�IODW�WLUH�ZKLOH�

GULYLQJ� WR�ZRUN�PD\�EH�³DQ�DQQR\DQFH´�RU�³DQ� LQFRQYHQLHQFH´�IRU�D�³PLGGOH�LQFRPH�RU�XSSHU�

PLGGOH�LQFRPH� SHUVRQ´�� KRZHYHU�� IRU� D� ORZ�LQFRPH� IDPLO\�� VXFK� DQ� HYHQW ³ZLOO� WKURZ� WKHLU�

GHOLFDWH�EDODQFH�RII�HQWLUHO\�´��,G� )XUWKHU�

7KHUH¶V�D�FRXSOH�RI�GLIIHUHQW�SLHFHV�WR�WKLV���2QH��ORZ�LQFRPH�IDPLOLHV�GULYH�
FDUV�WKDW�DUH�PXFK�ROGHU�WKDQ�± WKH�DYHUDJH�DJH�RI�WKHLU�YHKLFOHV�LV�ROGHU�WKDQ�
PLGGOH� DQG�KLJKHU�LQFRPH�SHRSOH��VR�D�IODW�WLUH�PLJKW�GDPDJH�WKH�FDU�PRUH�
WKDQ�LW�ZRXOG�D�QHZHU�RU�QLFHU�FDU���

/RZ�LQFRPH�SHRSOH�XVXDOO\�ZRUN�LQ�MREV�WKDW�KDYH�D�ORW�OHVV�IOH[LELOLW\�IRU�
EHLQJ�ODWH�WR�ZRUN�RU�KDYLQJ�DQ�XQH[SODLQHG�DEVHQFH�������

6R� LW¶V� VRPHWKLQJ� WKDW� DQ� XSSHU� PLGGOH�FODVV� SHUVRQ� ZRXOG� WKLQN� RI� DV�
VLPSOH� DQG� PD\EH� DQQR\LQJ�� EXW� IRU D� ORZ�LQFRPH� IDPLO\�� LW� FDQ� EH� D�
WUDJHG\�WKDW�NLQG�RI�VHWV�LQ�PRWLRQ�D�VHULHV�RI�RWKHU�SUREOHPV��LI�WKH�SHUVRQ�
ORVHV� WKHLU� MRE�RU�HYHQ� MXVW� ORVHV� WKH� LQFRPH� IURP� WKRVH�PLVVHG�KRXUV�RI�
ZRUN��SOXV�WKH�FRVW�RI�KDYLQJ�D�IODW�WLUH��

�� ,Q������� WKH� IHGHUDO� SRYHUW\�JXLGHOLQH� IRU� DQ� LQGLYLGXDO�ZDV���������� �6HH�.DW]��7U��
���������9RO�����S� ������)RU�HDFK�DGGLWLRQDO�PHPEHU�RI�WKH�KRXVHKROG��WKH�GROODU�DPRXQW�LQFUHDVHV�
E\�VOLJKWO\�RYHU����������6HH�LG� %DVHG�RQ�WKHVH�QXPEHUV��D�VLQJOH�PRWKHU�ZLWK�WZR�FKLOGUHQ�ZKR�
HDUQV XQGHU���������ZRXOG�EH�FRQVLGHUHG�³SRRU�´��,G�



��

,G� DW� ���� 'DWD� IURP� WKH� 8QLWHG� 6WDWHV� &HQVXV� %XUHDX¶V� $PHULFDQ� )DFW)LQGHU� VKRZV� WKDW�

7HQQHVVHH�LV�WKH�HOHYHQWK�SRRUHVW�VWDWH�LQ�WKH�FRXQWU\�DQG�WKDW�WKH�SRYHUW\�UDWH�LQ�7HQQHVVHH�LQ�

�����ZDV��������� 6HH�LG� DW�������³>7@KLV�OHYHO�RI�SRYHUW\´�PHDQV WKDW�³WKHUH�DUH�PRUH�IDPLOLHV�

WKDW�ZRXOG�H[SHULHQFH�WK>H@�VRUW�RI�LPEDODQFH�DQG�VRUW�RI�FULVLV´�GHVFULEHG�DERYH���,G� DW������VHH�

DOVR� LG� DW� ���� �³>%@HFDXVH� 7HQQHVVHH� LV� WKH� HOHYHQWK�SRRUHVW� VWDWH�� �� �� �� PRUH� IDPLOLHV� DUH�

H[SHULHQFLQJ�WKLV�>LQ�7HQQHVVHH@�WKDQ�LQ�VWDWHV�WKDW�KDYH�OHVV�SRYHUW\�´����

'U��.DW]�DOVR�WHVWLILHG�WKDW�

SRYHUW\�GLVSURSRUWLRQDWHO\�DIIHFWV�ZRPHQ LQ�WKH�8QLWHG�6WDWHV���:RPHQ�DUH�
PRUH�SRRU�WKDQ�PHQ��VR�WKH\�KDYH�D�KLJKHU�SRYHUW\�UDWH��DQG�������WKH\�DUH�
DOVR�PRUH�OLNHO\�WR�EH�WDNLQJ�FDUH�RI�GHSHQGHQWV�LQ�WKHLU�KRXVHKROG��VR�WKH\�
KDYH�OHVV�UHVRXUFHV�WR�WDNH�FDUH�RI�PRUH�SHRSOH�

,G� DW�������� 'U��.DW]�HVWLPDWHG�WKDW�³>D@SSUR[LPDWHO\�KDOI�D�PLOOLRQ´ ZRPHQ�LQ�7HQQHVVHH�DUH�

OLYLQJ�XQGHU�WKH�IHGHUDO�SRYHUW\�JXLGHOLQH��DQG�³KXQGUHGV�RI�WKRXVDQGV�PRUH´�DUH�OLYLQJ�IURP�����

WR������DERYH�WKH�IHGHUDO�SRYHUW\�JXLGHOLQH���,G� DW�������

:RPHQ�OLYLQJ�XQGHU������RI�WKH�SRYHUW\�OLQH�³KDYH�D�YHU\�KDUG�WLPH�PHHWLQJ�WKH�

EDVLF�QHHGV�RI�WKHPVHOYHV�DQG�WKHLU�KRXVHKROG�´��,G� DW�������7KHVH�ZRPHQ�OLYH�LQ�KRXVLQJ�WKDW�LV�

XQVDIH�RU� LQDGHTXDWH� IRU� WKHLU�IDPLO\¶V�QHHGV�� WKH\�FXW�EDFN�RQ�XWLOLWLHV� OLNH�DLU�FRQGLWLRQLQJ�RU�

KHDW��WKH\�VDFULILFH�WKHLU�RZQ�IRRG�LQWDNH�DQG�WKHLU�RZQ�QXWULWLRQ�WR�JLYH�WKHLU�FKLOGUHQ�HQRXJK�WR�

HDW��DQG�WKH\�DYRLG�JRLQJ�WR�WKH�GRFWRU�RU�ILOOLQJ�SUHVFULSWLRQV�EHFDXVH�WKH\�FDQQRW�DIIRUG�WR�GR�VR���

6HH�LG� DW����� $Q�XQH[SHFWHG�HPHUJHQF\�RU�H[SHQVH�³SXWV�WKH�IDPLO\�DW�JUDYH�ULVN´�EHFDXVH�LW�

³WKURZV >LQWR�TXHVWLRQ@ WKH�DOUHDG\�VRUW�RI�SUHFDULRXV�EDODQFH�WKDW�>ORZ�LQFRPH�ZRPHQ�DUH@�WU\LQJ�

�� 'U� .DW]�LQGLFDWHG�WKDW�DW�WKH�WLPH�RI�KHU�WHVWLPRQ\��WKH�8QLWHG�6WDWHV�&HQVXV�%XUHDX�
KDG�UHOHDVHG�SRYHUW\�GDWD�QXPEHUV� IRU������EXW�QRW�³WKH������VWDWH�OHYHO�QXPEHUV�´� �.DW]��7U��
���������9RO�����S��������6KH�VWDWHG�WKDW�DQ\�FKDQJHV�LQ�WKH�GDWD�GR�QRW�DIIHFW�KHU�DQDO\VLV�EHFDXVH�
³>W@KH�SRYHUW\�UDWH�GRHV�FKDQJH�E\�D�FRXSOH�RI�WHQWKV�RI�D�SHUFHQW�HDFK�\HDU��EXW�RYHUDOO��WKH�RYHUDOO�
SLFWXUH�RI�SRYHUW\�LQ�7HQQHVVHH�LV�XQFKDQJHG�´��,G�



��

WR�PDLQWDLQ�WR QRW�EH�HYLFWHG��WR�QRW�KDYH�XWLOLWLHV�VKXW�RII��WR�PDNH�VXUH�WKH�FKLOGUHQ�KDYH�IRRG�DQG�

EDVLF�PHGLFDO�QHHGV�DUH�PHW�´��,G� DW���������

&LWLQJ WKH�8QLWHG�6WDWHV�&HQVXV�%XUHDX¶V�$PHULFDQ�)DFW)LQGHU��'U��.DW]�LQGLFDWHG

WKDW�LQ�7HQQHVVHH�³ZRPHQ�KDYH�D�SRYHUW\�UDWH�RI������SHUFHQW´�DQG�³PHQ�KDYH�D�SRYHUW\�UDWH�RI�

�����SHUFHQW�´��,G� DW����� 2QH�IDFWRU WKDW�FRQWULEXWHV�WR�WKLV�GLIIHUHQFH�LV�WKDW�7HQQHVVHH�GRHV�QRW�

KDYH�D�PLQLPXP�ZDJH�DQG�WKHUHIRUH�WKH�IHGHUDO�PLQLPXP�ZDJH RI ������SHU�KRXU DSSOLHV���6HH�LG�

DW�������$ SHUVRQ�ZKR�OLYHV�DORQH�DQG�ZKR�ZRUNV�IXOO�WLPH�IRU�DQ�HQWLUH�\HDU�HDUQLQJ�WKH�IHGHUDO�

PLQLPXP�ZDJH�LV�³PDNLQJ�DSSUR[LPDWHO\�>�����RI@�WKH�SRYHUW\�OLQH´�EXW�³VLJQLILFDQWO\�XQGHU�����

� ����SHUFHQW�RI�WKH�SRYHUW\�OLQH�´��,G� DW����������,I�WKH�SHUVRQ�KDV�FKLOGUHQ�RU�GHSHQGHQWV��WKH�

KRXVHKROG�ZRXOG�EH�EHORZ�WKH�SRYHUW\�OLQH� 6HH�LG� DW�������

'U��.DW]�WHVWLILHG�WKDW�������RI�ZRUNLQJ�SRRU�� KRXVHKROGV�DUH�KHDGHG�E\�ZRPHQ��

DQG�����RI�ZRUNLQJ�SRRU�KRXVHKROGV�DUH�KHDGHG�E\�PHQ� 6HH�LG� 7KLV�GLIIHUHQFH�LQ�SHUFHQWDJHV

VKRZV� WKDW� ³>Z@RUNLQJ� SRRU� KRXVHKROGV� DUH�PXFK�PRUH� OLNHO\� WR� EH� KHDGHG� E\�ZRPHQ�´� � ,G�

0RUHRYHU��³WKH�QXPEHU�RI�ZRPHQ�ZKR�DUH�FODVVLILHG�DV�ZRUNLQJ�SRRU�LV�KLJKHU�WKDQ�WKH�QXPEHU�

RI�PHQ�ZKR�DUH�FODVVLILHG�DV�ZRUNLQJ�SRRU�´� � ,G� 8VLQJ�IDLU�PDUNHW� UHQW�GDWD� IURP�WKH�8QLWHG�

6WDWHV�'HSDUWPHQW�RI�+RXVLQJ�DQG�8UEDQ�'HYHORSPHQW�IRU�WKH�FRVW�RI�UHQW�LQ�.QR[YLOOH��0HPSKLV��

DQG� 1DVKYLOOH�� 'U�� .DW]� WHVWLILHG� WKDW� D� 7HQQHVVHH� ZRPDQ� ³ZRUNLQJ� IXOO�WLPH� \HDU� URXQG� DW�

PLQLPXP�ZDJH´��L�H���³ZRUNLQJ�SRRU´��LV�SD\LQJ�³EHWZHHQ�KDOI�WR�WKUHH�TXDUWHUV�RI�KHU�PRQWKO\�

LQFRPH�RQ�UHQW�LQ�WKHVH�FLWLHV���:H�NQRZ�WKDW�WKHQ�WKHUH¶V�QRW�HQRXJK�PRQH\�OHIW�RYHU�WR�SD\�IRU�

WKH�UHVW�RI�WKH�H[SHQVHV��IRU�KHU�XWLOLWLHV��IRU�IRRG��DQG�WR�PHHW�RWKHU�EDVLF�QHHGV�´��,G� DW����������

³>)@DPLOLHV KHDGHG�E\�VLQJOH�PRWKHUV�WHQG�WR�EH�ORZ�LQFRPH´� DSSUR[LPDWHO\�KDOI�

�� 6RFLDO�VFLHQWLVWV�DQG�WKH�8QLWHG�6WDWHV�'HSDUWPHQW�RI�/DERU�XVH�WKH�WHUP�³ZRUNLQJ�SRRU´�
WR�UHIHU�WR�³D�SHUVRQ�ZKR�LV�ZRUNLQJ�DSSUR[LPDWHO\�IXOO�WLPH�\HDU�URXQG��EXW�LV�VWLOO�PDNLQJ�YHU\�
FORVH�WR�WKH�SRYHUW\�OLQH�´ .DW]��7U� ���������9RO�����S� ����
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RI�WKH�IDPLOLHV�LQ�7HQQHVVHH�KHDGHG�E\�VLQJOH�PRWKHUV�DUH�OLYLQJ�DW�RU�EHORZ������RI�WKH�IHGHUDO�

SRYHUW\�JXLGHOLQH��DQG�RQH�WKLUG�RI�WKHP�DUH�OLYLQJ�DW�RU�EHORZ�WKH�IHGHUDO�SRYHUW\�JXLGHOLQH���,G�

DW�������� ,Q�DGGLWLRQ��������DUH�OLYLQJ�LQ�³GHHS�SRYHUW\�´�D�WHUP�PHDQLQJ�OHVV�WKDQ�����RI�WKH�

SRYHUW\�OLQH���,G� DW�������3HRSOH�OLYLQJ�LQ�GHHS�SRYHUW\�³DUH�MXVW�QRW�PDNLQJ�HQGV�PHHW�LQ�DQ\�ZD\�´��

,G� 7KH� GHHS� SRYHUW\� UDWH� KDV� EHHQ� GHFUHDVLQJ JOREDOO\� RYHU� WKH� ODVW� WZHQW\� \HDUV�� EXW� LW� LV�

LQFUHDVLQJ�LQ�WKH�8QLWHG�6WDWHV��SDUWLFXODUO\�LQ�WKH�6RXWKHDVW���6HH�LG� ,Q�7HQQHVVHH�³RYHUDOO������

SHUFHQW�RI�7HQQHVVHDQV�OLYH�LQ�GHHS�SRYHUW\��EXW�RI�SHRSOH�ZKR�DUH�SRRU�������SHUFHQW�DUH�LQ�GHHS�

SRYHUW\���6R�DOPRVW�KDOI�RI�SHRSOH�ZKR�DUH�SRRU�DUH�LQ�GHHS�SRYHUW\�´��,G� )XUWKHU��EDVHG�WKH�8QLWHG�

6WDWHV�'HSDUWPHQW�RI�$JULFXOWXUH¶V�PHDVXUHV��QLQH�FRXQWLHV�LQ�7HQQHVVHH�KDYH�³SHUVLVWHQW�SRYHUW\´�

DQG�ILIW\�WKUHH�DUH�DW�ULVN�RI�IDOOLQJ�LQ�WKLV�FDWHJRU\���,G� DW�������³>3@HUVLVWHQW�SRYHUW\�LV�D�PHDVXUH�

WKDW�WKH�SRYHUW\�UDWH�DW�WKH�FRXQW\�OHYHO�KDV�EHHQ�DERYH����SHUFHQW�IRU�DSSUR[LPDWHO\�WKH�ODVW����

\HDUV�´��,G� $�IDPLO\�OLYLQJ LQ�DQ�DUHD�WKDW�KDV�SHUVLVWHQW�SRYHUW\�OLYHV�LQ�D�SODFH�ZLWK�³VLJQLILFDQWO\�

OHVV�UHVRXUFHV�IRU�HPHUJHQFLHV�RU�XQH[SHFWHG�H[SHQVHV��DQG�OHVV�HFRQRPLF�RSSRUWXQLWLHV�WR��� �� �

PHHW�WKRVH�QHHGV�´��,G� DW����������

'U��.DW]�WHVWLILHG�WKDW�RQ�D�QDWLRQDO�OHYHO�����RI�ZRPHQ�VHHNLQJ�DERUWLRQV�DUH�SRRU�

RU�ORZ LQFRPH��PHDQLQJ XQGHU������RI�WKH�IHGHUDO�SRYHUW\�JXLGHOLQH���6HH�LG� DW����������)XUWKHU�

³DSSUR[LPDWHO\�WZR�WKLUGV�RI�ZRPHQ�ZKR�REWDLQ�DERUWLRQV LQ�7HQQHVVHH�DOUHDG\�KDYH>@ DW�OHDVW>@

RQH�FKLOG��VR�WKH ZRPHQ�ZKR��� �� � VHHN>@ DERUWLRQV�DUH�SURYLGLQJ�IRU WKHPVHOYHV��>DQG@ DOVR�IRU�

GHSHQGHQWV�´� � ,G� DW������ �7RJHWKHU� WKHVH� ILJXUHV�³VXJJHVW>@� WKDW� WKH�RYHUZKHOPLQJ�PDMRULW\�RI�

ZRPHQ�VHHNLQJ�DQ�DERUWLRQ� LQ�7HQQHVVHH�DUH�DOUHDG\�PRWKHUV�DQG�DUH�HLWKHU�SRRU�RU�QHDU� ORZ�

LQFRPH�´��,G� 'U��.DW]�VWDWHG�WKDW�SODLQWLIIV¶�GDWD�RQ�WKH�LQFRPH�OHYHOV�RI�WKHLU�SDWLHQWV�³VXSSRUWV�

WKH�QDWLRQDO�GDWD�DQG�P\�DVVHVVPHQW�RI�LW�´��,G�

'U��.DW]�WHVWLILHG�WKDW�������������D���K��LPSRVHV�³D�KDQGIXO�RI�GLIIHUHQW�FDWHJRULHV�
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RI�EXUGHQV´�LQYROYLQJ�WUDQVSRUWDWLRQ� WUDYHO� FKLOGFDUH��WLPH�DZD\�IURP�KRPH�RU�D�MRE��ORVW�ZDJHV��

DQG�UDLVLQJ�XQH[SHFWHG�IXQGV�IRU�WKH�SURFHGXUH��DV�ZHOO�DV�IXQGV�IRU�WUDYHO�DQG�FKLOGFDUH���,G� DW�

������7KH�VWDWXWH DOVR�FUHDWHV�³SV\FKRORJLFDO�KXUGOHV�´��,G� ³>7@UDQVSRUWDWLRQ�EDUULHUV�DQG�ORJLVWLFDO�

EDUULHUV� �� �� �� PDNH>@� LW� PXFK� KDUGHU� WR� DFFHVV� >DERUWLRQ@ VHUYLFH>V@�´� LG� DW� ����� DQG� DSSO\� LQ�

SDUWLFXODU�WR�SRRU�DQG�ORZ�LQFRPH�ZRPHQ�VHHNLQJ�DQ�DERUWLRQ�LQ�7HQQHVVHH�EHFDXVH�RI�WKH�VWDWH¶V�

KLJK�SRYHUW\�UDWH DQG ³QRW�������VPDOO�JHRJUDSKLF�DUHD´�WKDW�PDNH�WUDQVSRUWDWLRQ�³PRUH�GLIILFXOW�´��

,G� DW����������

%HFDXVH�RI�WKH�VPDOO�QXPEHU�DQG�ORFDWLRQ�RI�DERUWLRQ�FOLQLFV�LQ�7HQQHVVHH� ³ZRPHQ�

DUH�WUDYHOLQJ�VRPH�GLVWDQFH�WR�DFFHVV�WKDW�VHUYLFH´�DQG�³DFFHVVLQJ�DQ�DERUWLRQ�LQ�7HQQHVVHH�FRPHV�

ZLWK�D�WUDYHO�EXUGHQ�´��,G� DW�������6HFWLRQ ����������D���K��³FUHDWHV�D�VLJQLILFDQW�DGGLWLRQDO�EXUGHQ�

DQG� H[SHQVHV� DQG� VWUHVV´� IRU�ZRPHQ�ZKR�PXVW� WUDYHO� IRU� DERUWLRQ� VHUYLFHV�� � ,G� DW� ����� � 7KH�

UHVHDUFK DQDO\]LQJ� WKH�HIIHFW�RI� LQFUHDVHG� WUDYHO�RQ�ZRPHQ�VHHNLQJ�DQ�DERUWLRQ�FRQFOXGHV� WKDW�

³ORZ�LQFRPH�ZRPHQ�H[SHULHQFH�WUDYHO�EXUGHQV�DQG�KXUGOHV�DVVRFLDWHG�ZLWK�DFFHVVLQJ�DQ�DERUWLRQ�

IURP�QRW�KDYLQJ�DFFHVV�WR�D�FDU��QRW�KDYLQJ�DFFHVV�WR�UHOLDEOH�SXEOLF�WUDQVSRUWDWLRQ�V\VWHPV��DQG�

WKH�VFKHGXOHV�RI�WKRVH�WUDQVSRUWDWLRQ�V\VWHPV�EHLQJ�RXW�RI�V\QF�ZLWK�WKH�VHUYLFHV�WKDW�WKH�SHUVRQ�LV�

WU\LQJ�WR�DFFHVV�´��,G� DW����������'U��.DW] LQGLFDWHG�WKDW�WKLV�ILQGLQJ�³LV�FRQVLVWHQW�ZLWK�7HQQHVVHH�

ZRPHQ�VHHNLQJ�DQ�DERUWLRQ�DIWHU�WKH�LPSOHPHQWDWLRQ�RI�WK>H@�ODZ�>DW�LVVXH@´�DQG�LV�FRQVLVWHQW�ZLWK�

KHU�RZQ�UHVHDUFK���,G� DW�������%HFDXVH�7HQQHVVHH�GRHV�QRW�KDYH�D�VWDWHZLGH�SXEOLF�WUDQVSRUWDWLRQ�

V\VWHP�� DOWHUQDWLYHV� IRU� WUDQVSRUWDWLRQ� PRVWO\� LQFOXGH� D� SULYDWH� FDU� RU� D� EXV� VHUYLFH�� OLNH�

*UH\KRXQG���6HH�LG� DW�������$SSUR[LPDWHO\�����RI�KRXVHKROGV�LQ�7HQQHVVHH�FLWLHV�GR�QRW�RZQ�D�

FDU��³EXW�WKLV�SHUFHQWDJH�LV�PXFK�KLJKHU�IRU�ORZ�LQFRPH�KRXVHKROGV�´��,G� DW�������/RZ�LQFRPH�

IDPLOLHV�RZQ�IHZHU�FDUV�SHU�KRXVHKROG��DQG�WKH�FDUV�WKH\�RZQ�DUH�ROGHU�DQG�LQ�ZRUVH PHFKDQLFDO�

VKDSH�� DV� FRPSDUHG� WR� WKH�QXPEHU� DQG�FRQGLWLRQ�RI� FDUV�RZQHG�E\�PLGGOH� DQG�XSSHU�LQFRPH�
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IDPLOLHV���6HH�LG� DW����������(YHQ�LI�D�ORZ�LQFRPH�ZRPDQ�LV�LQ�D�KRXVHKROG�ZLWK�RQH�FDU��ORZ�

LQFRPH�IDPLOLHV�ZLWK�RQH�FDU�SULRULWL]H�WKH�PDQ¶V�MRE�IRU�XVH�RI�WKH�FDU�RYHU�DOO�RWKHU�KRXVHKROG�

XVHV���,G� DW�������

'U��.DW]�FDOFXODWHG�WKDW�RQ�WKH�ORZ�HQG�LQ�WHUPV�RI�WUDYHO�GLVWDQFH��ZRPHQ�VHHNLQJ�

DQ�DERUWLRQ ZRXOG�PDNH�D�WZHQW\�ILYH�PLOH�URXQG�WULS�IURP��IRU�H[DPSOH� -RKQVRQ�&LW\�WR�%ULVWRO��

ZKLFK�ZRXOG� WDNH�DW� OHDVW�QLQHW\�PLQXWHV�DQG�ZRXOG�FRVW�XQGHU� ILYH�GROODUV� LQ�JDV�RU�EHWZHHQ�

WZHQW\�IRXU�DQG�IRUW\�GROODUV IRU�D�*UH\KRXQG�EXV�WLFNHW���6HH�LG� DW�������'U��.DW]�VWDWHG�WKDW�ILYH�

GROODUV LV�DOPRVW�ZKDW�VRPHRQH�HDUQLQJ�WKH�IHGHUDO�PLQLPXP�ZDJH�LV�SDLG�IRU�DQ�KRXU�RI�ZRUN���

6HH�LG� DW�������/RZ�LQFRPH�IDPLOLHV��SDUWLFXODUO\�WKRVH�KHDGHG�E\�VLQJOH�PRWKHUV��GR�QRW�KDYH�

GLVSRVDEOH� LQFRPH�� DQG� WKHUHIRUH SD\LQJ� IRU�JDV�RU�EX\LQJ�D�EXV� WLFNHW� UHTXLUHV� WKHP� WR�PDNH�

VDFULILFHV�LQ�RWKHU�DUHDV���6HH�LG� DW�������(YHQ�D�VPDOO�DPRXQW�RI�PRQH\�IRU�VXFK�D�WULS�³FDQ�KDYH�

D�WUHPHQGRXV�LPSDFW�RQ�ORZ�LQFRPH�ZRPHQ´�DQG�³FDQ�FDXVH�DQ�XSVHW�LQ�D�GHOLFDWH�EDODQFH�>DV@�

>WKH\@�DWWHPSW�WR�PHHW�WKHLU�IDPLOLHV¶�EDVLF�QHHGV�´��,G� DW����������,Q�DGGLWLRQ�WR�KDYLQJ�WR�FRYHU�

WKH�FRVW�RI�WUDYHO��WKH�ORVV�RI ZDJHV�ZKLOH�WUDYHOLQJ�LQFUHDVHV�WKH�FRVW RI�WKH�WULS���6HH�LG� DW�������$�

URXQG� WULS�FDQ� WDNH�PRUH� WKDQ�RQH�GD\��GHSHQGLQJ�RQ�IDFWRUV�VXFK�DV� WKH�GLVWDQFH� WUDYHOHG�� WKH�

SURYLGHU¶V�VFKHGXOH��DQG�WKH�EXV�VFKHGXOH��DQG�LW�PD\�UHTXLUH�DQ�RYHUQLJKW�VWD\���6HH�LG� DW�����

/RZ�LQFRPH�ZRPHQ�DOVR�KDYH�GLIILFXOW\ UHVHUYLQJ�D�KRWHO�URRP�LQ�DGYDQFH�EHFDXVH�RI�WKHLU�OLPLWHG�

DFFHVV�WR�WKH�LQWHUQHW�DQG�FUHGLW�FDUGV���6HH�LG� DW�������,I�WKH\�DUH�DEOH�WR�UHVHUYH�D�KRWHO�URRP��WKH\�

PD\�QRW�KDYH�HQRXJK�PRQH\�WR�SD\�IRU�LW� 6HH�LG�

'U�� .DW]� WHVWLILHG� WKDW� WUDYHO� EXUGHQV ± JRLQJ� WR� DQ� XQIDPLOLDU� FLW\�� DUUDQJLQJ�

WUDQVSRUWDWLRQ�� WDNLQJ� WLPH� RII� IURP� ZRUN�� REWDLQLQJ� FKLOGFDUH� PDQDJLQJ� SULYDF\� DQG�

FRQILGHQWLDOLW\�FRQFHUQV ± H[LVW�ZKHWKHU�WKH�GLVWDQFH�WUDYHOHG�LV����RU�����PLOHV���6HH�LG� DW������

������7KHVH�EXUGHQV�DUH�DOVR�SUHVHQW�ZKHQ�SRRU�RU�ORZ�LQFRPH�ZRPHQ�DFFHVVHV�DERUWLRQ�VHUYLFHV�
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LQ�WKHLU RZQ�FLWLHV���6HH�LG� DW������ 'U��.DW]�VWDWHG�WKDW�³HYHQ�VPDOO�FKDQJHV�LQ�GLVWDQFH�FDQ�DIIHFW�

VHUYLFH�XWLOL]DWLRQ�´�D�ILQGLQJ�WKDW�LV�UHIOHFWHG�KHU�RZQ�UHVHDUFK��LQ�WKH�EURDGHU�OLWHUDWXUH� DQG�LQ�WKH�

OLWHUDWXUH�RQ�DFFHVV�WR�DERUWLRQ���,G� DW��������

6SHFLILFDOO\�UHJDUGLQJ�FKLOGFDUH��EHFDXVH�������������D���K��UHTXLUHV�WKDW�D�SDWLHQW

VHH�D�SURYLGHU�WZLFH��DW�OHDVW��� KRXUV�DSDUW��D�ZRPDQ�ZLWK�FKLOGUHQ�PXVW�SD\�WZLFH�IRU�FKLOGFDUH�

RU� FRRUGLQDWH� WZLFH� WR� OHDYH�KHU� FKLOGUHQ�ZLWK� VRPHRQH�ZKR�FDQ�ZDWFK� WKHP�� �6HH� LG� DW�������

&KLOGFDUH�FHQWHUV�DUH�W\SLFDOO\�RSHQ�IURP�HDUO\�PRUQLQJV�WR�HDUO\�HYHQLQJV��UXQQLQJ�SDUDOOHO�WR�WKH�

W\SLFDO� ZRUN� VFKHGXOH�� � 6HH� LG� +RZHYHU�� HYHQLQJ� DQG� RYHUQLJKW� FKLOGFDUH� DUH� ³YHU\�� YHU\�

H[SHQVLYH´�DQG�QRW�ZLGHO\�DYDLODEOH���,G�

5HJDUGLQJ ORVW�ZDJHV��'U��.DW]�WHVWLILHG WKDW�³���SHUFHQW�RI�ZRUNLQJ�SDUHQWV�ZLWK�

KRXVHKROG�LQFRPHV�EHORZ�WZLFH�WKH�IHGHUDO�SRYHUW\�OLQH�GR�QRW�UHFHLYH�SDLG�VLFN�OHDYH��YDFDWLRQ�

GD\V��SHUVRQDO�GD\V��RU�RWKHU�IRUPV�RI�FRPSHQVDWHG�OHDYH�´��,G� DW�������,W�LV�DOVR�YHU\�GLIILFXOW IRU�

ORZ�LQFRPH�ZRUNHUV��ZKR�DUH�RIWHQ�VHHQ�DV�GLVSRVDEOH��WR�REWDLQ�XQSDLG�OHDYH���6HH�LG� 7KH\�PD\

ULVN�WKHLU�MREV�E\�DVNLQJ�IRU�D�GD\�RII��DVNLQJ�IRU�FRQVHFXWLYH�GD\V�RII��RU�UHTXHVWLQJ�FKDQJHV�WR�

WKHLU�ZRUN�VFKHGXOHV��ZKLFK�DUH RIWHQ�XQSUHGLFWDEOH��LUUHJXODU��DQG�PDGH�E\�HPSOR\HUV RQ�D�ZHHN�

E\�ZHHN�EDVLV���6HH�LG� DW����������7KHUHIRUH��FRRUGLQDWLQJ�WLPH�RII�IURP�ZRUN�ZLWK�WKH�FOLQLF¶V�

DYDLODELOLW\� DQG� WUDQVSRUWDWLRQ� WR� WKH� FOLQLF� LV� D� GLIILFXOW� EDODQFH� WKDW� LQYROYHV� ERWK� ULVNV� DQG�

H[SHQVH���6HH�LG�

'U��.DW]�VWDWHG�WKDW�³KDYLQJ�WR�SD\�>WUDYHO�DQG�DVVRFLDWHG@�H[SHQVHV�WZLFH�LVQ¶W�MXVW�

OLNH�PXOWLSO\LQJ�LW�E\�WZR��EXW�LW�EHFRPHV�PRUH�H[SRQHQWLDO>�@�������DUUDQJLQJ�LW�DOO�IRU�RQH�YLVLW�LV�

YHU\�GLIIHUHQW�WKDQ�DUUDQJLQJ�LW�IRU�WZR�YLVLWV�FORVH�WRJHWKHU�´��,G� DW�������'U��.DW]�FRQFOXGHG�WKDW�

������������D���K��³KDV�D�VLJQLILFDQW�LPSDFW´�RQ�WKH�OLYHV�RI�SRRU�DQG�ORZ�LQFRPH�ZRPHQ�ZKR�

VHHN�DQ�DERUWLRQ�DQG�WKDW�³ORZ�LQFRPH�ZRPHQ�PD\�QRW�EH�DEOH�WR�DFFHVV�WKLV�VHUYLFH´�DV�D�UHVXOW�
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RI�LW���,G� DW����������³)RU�WKH RQHV�ZKR�GR�PDQDJH�WR�DUUDQJH�WKLV�DQG�UDLVH�WKH�PRQH\��,�UHDOO\�

ZRUU\� ± DQG� WKH� OLWHUDWXUH� VXSSRUWV� WKLV� FRQFHUQ� ± WKDW� WKH\� ZRXOG� EH� XQDEOH� WR� SURYLGH� IRU�

WKHPVHOYHV��WKHLU�FKLOGUHQ��RU�WKH\�SXW�WKHPVHOYHV�DW�JUDYH�ULVN�´��,G� DW�������3RRU�DQG�ORZ�LQFRPH�

ZRPHQ�UDLVH�PRQH\�LQ�DQ�HPHUJHQF\�RU�XQH[SHFWHG�VLWXDWLRQ�E\�VDFULILFLQJ�EDVLF�QHHGV��VXFK�DV�

UHQW�� XWLOLWLHV�� IRRG�� DQG� KHDOWKFDUH�� WKURXJK� SUHGDWRU\� ORDQV�� DQG� E\� ERUURZLQJ� PRQH\� IURP�

DEXVLYH�SDUWQHUV�RU�H[�SDUWQHUV��ZKLFK�SXWV�WKHLU�VDIHW\ DW�ULVN���6HH�LG� DW����������7KH\�PD\�UHVRUW�

WR�WKHVH�PHWKRGV�WR�FRYHU�DV�OLWWOH�DV�D�ILIW\�GROODU�H[SHQVH���6HH�LG� DW�������$V�SDUW�RI�KHU�UHVHDUFK��

'U��.DW]�DVNHG� ORZ�LQFRPH�ZRPHQ�DERXW�QHHGLQJ� WZHQW\�GROODUV� IRU�DQ�HPHUJHQF\��DQG�³WKH\�

UHSRUW�WKDW�WKH\�KDYH�QR�RQH�WR�WXUQ�WR��DQG�WKH\�GRQ¶W�NQRZ�KRZ�WKH\�ZRXOG�FRPH�XS�ZLWK�WKDW�´��

,G� DW����������

'U��.DW]�FLWHG�D �����VWXG\ WKDW�IRXQG�WKDW���� RI�WKH�ZRPHQ�VXUYH\HG�UHSRUWHG�

ZDQWLQJ� WR� KDYH� DQ� DERUWLRQ� HDUOLHU� EXW� H[SHULHQFHG GHOD\V� EHFDXVH� RI� ILQDQFLDO� DQG� ORJLVWLFDO�

KXUGOHV��� ,G� DW�������� 7KLV�UHVSRQVH�ZDV�PRUH�FRPPRQ�DPRQJ�ZRPHQ�ZLWK�ODWHU�JHVWDWLRQDO�

DJHV����� RI�ZRPHQ�DW�� ZHHNV�/03�RU�HDUOLHU����� RI�ZRPHQ�LQ�WKHLU�ILUVW�WULPHVWHU����� RI�

ZRPHQ�LQ�WKHLU�VHFRQG�WULPHVWHU����6HH�LG� DW����������,W�ZDV�DOVR�PRUH�FRPPRQ�DPRQJ�SRRU�ZRPHQ�

WKDQ�ZRPHQ�DERYH������RI�WKH�SRYHUW\�OLQH���6HH�LG� DW�������

7KH�&RXUW�ILQGV�'U��.DW]¶V�WHVWLPRQ\�WR�EH�IXOO\�FUHGLEOH�DQG�JLYHV�LW�JUHDW�ZHLJKW���

6KH�WHVWLILHG�FRQYLQFLQJO\�WKDW ������������D���K��LPSRVHV�YDULRXV EXUGHQV�RQ�ORZ�LQFRPH�ZRPHQ�

�� 2Q�FURVV�H[DPLQDWLRQ��'U��.DW]�DJUHHG WKDW�WKH�UHDVRQV�IRU�WKH�GHOD\�WKDW�ZHUH�LGHQWLILHG�
E\�WKH�VWXG\�LQFOXGHG�WKDW�LW�WRRN�D�ORQJ�WLPH�WR�PDNH�DUUDQJHPHQWV����� RI�ZRPHQ���WKDW�LW�WRRN�
D�ORQJ�WLPH�WR�GHFLGH����� RI�ZRPHQ���WKDW�LW�ZDV�D�GLIILFXOW�GHFLVLRQ�WR�PDNH����� RI�ZRPHQ���
WKDW�WKHUH�ZHUH�UHOLJLRXV�RU�PRUDO�FRQFHUQV����� RI�ZRPHQ���DQG�WKDW�WKHUH�ZDV�D�OHJDOO\�UHTXLUHG�
ZDLWLQJ�SHULRG���� RI�ZRPHQ���� RI�ILUVW�WULPHVWHU�SDWLHQWV�DQG��� RI�VHFRQG�WULPHVWHU�SDWLHQWV����
6HH.DW]��7U�����������9RO�����SS�����������,Q�UHVSRQGLQJ�WR�TXHVWLRQV�DERXW�WKHVH�GLIIHUHQW�UHDVRQV�
DQG� WKHLU� SHUFHQWDJHV��'U��.DW]� VWDWHG� WKDW� ³WKLV�DUWLFOH�ZDV�SXEOLVKHG� LQ������� DQG� WKH� OHJDOO\�
PDQGDWHG�ZDLWLQJ�SHULRGV�KDYH�LQFUHDVHG�VLQFH������´��,G� DW������



��

WKDW� VXEVWDQWLDOO\� OLPLW� WKHLU� DFFHVV� WR� DERUWLRQ RU� SUHYHQW� WKHP� IURP� DFFHVVLQJ� WKLV� VHUYLFH

DOWRJHWKHU� 7KHVH�EXUGHQV�ZRXOG�H[LVW�HYHQ�LI�WKH�VWDWXWH¶V����KRXU�ZDLWLQJ�SHULRG�ZHUH�LQVWHDG�

�� KRXUV���7KH�&RXUW�DFFHSWV�'U��.DW]¶V�VWDWHPHQWV WKDW�����RI�ZRPHQ�VHHNLQJ�DERUWLRQV�DUH�SRRU�

RU� ORZ� LQFRPH�� L�H���ZLWK� LQFRPHV� XQGHU� �����RI� WKH� IHGHUDO� SRYHUW\� JXLGHOLQH�� DQG� WKDW� ³WKH�

RYHUZKHOPLQJ�PDMRULW\�RI�ZRPHQ�VHHNLQJ�DQ�DERUWLRQ�LQ�7HQQHVVHH�DUH�DOUHDG\�PRWKHUV�DQG�DUH

HLWKHU�SRRU�RU�QHDU�ORZ�LQFRPH�´��,G� DW�����

,Q� GHIHQVH� RI� �� ����������D���K��� GHIHQGDQWV� ILUVW� FDOOHG� %RZOLQJ� *UHHQ� 6WDWH�

8QLYHUVLW\�SV\FKRORJ\�SURIHVVRU�3ULVFLOOD�.��&ROHPDQ��3K�'���ZKR�WHVWLILHG�WKDW�WKH�VWDWXWH�EHQHILWV�

ZRPHQ�EHFDXVH�LW�HQDEOHV�WKHP WR�GHFLGH�ZKHWKHU�WR�WHUPLQDWH�D�SUHJQDQF\�³LQ�D�ZD\�WKDW�LV�IXOO\�

LQIRUPHG´ DQG�³WLPH�LV�QHHGHG�WR�PD[LPL]H�KXPDQ�GHFLVLRQDO�SURFHVVHV�´ &ROHPDQ��7U����������

�9RO����$��SS����������'U��&ROHPDQ EDVHG�WKLV�RSLQLRQ�RQ�UHVHDUFK�VKRZLQJ WKDW�ZRPHQ VHHNLQJ�

DQ�DERUWLRQ KDYH�³IDLUO\�KLJK�OHYHOV�RI�GHFLVLRQDO�DPELYDOHQFH�DQG�XQFHUWDLQW\�´�EHWZHHQ�����WR�

������ ,G� 6KH� DOVR� EDVHG� LW� RQ� KHU� XQGHUVWDQGLQJ� WKDW�ZRPHQ� DW� DQ� DERUWLRQ FOLQLF� UHFHLYH�

LQIRUPDWLRQ�WKH\�PD\�QRW�KDYH�VHHQ EHIRUHKDQG�UHJDUGLQJ WKH ULVNV�DQG�EHQHILWV�RI�DERUWLRQ�DQG�

FKLOGELUWK��DV�ZHOO�DV�UHVRXUFHV�IRU WKRVH�ZLVKLQJ�WR�FDUU\ D�SUHJQDQF\�WR�WHUP���6HH�LG� DW������,Q�

DGGLWLRQ��'U��&ROHPDQ�LQGLFDWHG�WKDW�KHU�RSLQLRQ�LV�EDVHG�³JHQHUDOO\´�RQ�

WKH�UHVHDUFK�WKDW�,�FLWHG�LQ�P\�SULPDU\�UHSRUW���,W¶V�EDVHG�RQ�UHVHDUFK�,¶YH�
FRQGXFWHG�� � ,W¶V� EDVHG� RQ� H[WHQVLYH� UHYLHZ� RI� UHVHDUFK� E\� RWKHUV��PDQ\�
VWXGLHV�WKDW�,�GLG�QRW�FLWH�± FDQ¶W�FLWH�HYHU\WKLQJ��EXW�WKH�ODVW����\HDUV��,�KDYH�
VWD\HG�RQ�WRS�RI�HYHU\WKLQJ�WKDW¶V�SXEOLVKHG�RQ�WKLV�WRSLF��VR�,�KDYH�KDG�D�
KLJK�OHYHO�RI�H[SHULHQFH�EURDGO\�VWXG\LQJ�WKLV�WRSLF��DQG�VR�LW¶V�EDVHG�RQ�DOO�
P\�UHYLHZ�RI�VWXGLHV�WKDW�KDYH�EHHQ�SXEOLVKHG��P\�RZQ�UHVHDUFK��\RX�NQRZ��
P\�HGXFDWLRQ�DQG�WUDLQLQJ�LQ�WKH�PHWKRGV�RI�VFLHQFH�

�� /DWHU�LQ�KHU�WHVWLPRQ\��'U� &ROHPDQ�SURYLGHG�D�ODUJHU�UDQJH�IRU�WKH�SHUFHQWDJH�RI�ZRPHQ�
VHHNLQJ�DQ�DERUWLRQ�ZKR�H[SHULHQFH�GHFLVLRQDO�DPELYDOHQFH�RU�GLVWUHVV���³>7@KH�VWXGLHV�LQGLFDWH�
WKDW� DSSUR[LPDWHO\� ��� WR� ���� ���� LQ� WKDW� UDQJH� ± D� ORW� RI� GLIIHUHQW� VWXGLHV� RQ� DPELYDOHQFH� DQG�
GHFLVLRQDO�GLVWUHVV�RU�GLIILFXOW\���(DFK�VWXG\�NLQG�RI�GHVFULEHV�LW�GLIIHUHQWO\��������´��&ROHPDQ��7U��
���������9RO����$��S�����



��

,G� DW���������

'U��&ROHPDQ�FKDUDFWHUL]HG�DERUWLRQ�DV�D�PHGLFDO�SURFHGXUH�³WKDW�LV�XQOLNH�DQ\�RWKHU�

EHFDXVH�LW�LQYROYHV�WZR�ELRORJLFDO�V\VWHPV��DQG�WKH�UHVXOW�RI�DQ�DERUWLRQ�LV�WKH�GHVWUXFWLRQ�RI�RQH�´��

,G� DW�������� �6KH�VWDWHG�WKDW� WKH�GHFLVLRQ�WR�KDYH�DQ�DERUWLRQ�LV�³XQOLNH�DQ\�RWKHU´�EHFDXVH�³D�

VLJQLILFDQW��LPSRUWDQW�SHUFHQWDJH�RI�ZRPHQ´�³YLHZ�WKH�GHYHORSLQJ�HPEU\R�RU�IHWXV�DV�D�KXPDQ�

EHLQJ�´��,G� DW�����'DWD�LQ�³SHHU�UHYLHZHG�MRXUQDOV�LQGLFDWHV�WKDW�D�VLJQLILFDQW�SHUFHQWDJH�RI�ZRPHQ�

������VHH�WKH�WHUPLQDWLRQ�DV�KDYLQJ�PRUDO�LPSOLFDWLRQV´�DQG�³>D@ERXW����WR����SHUFHQW�RI�ZRPHQ��

GHSHQGLQJ�RQ�������WKH�SDUWLFXODU�VWXG\��DUH�DZDUH�WKDW�WKHUH¶V�PRUH�WR�DQ�DERUWLRQ�WKDQ�D�VLPSOH�

PHGLFDO� SURFHGXUH´� DQG� WKDW� LW� PD\� KDYH� ³UHODWLRQDO� DVSHFWV�´� ³VRFLDO� DVSHFWV�´� RU� ³VSLULWXDO�

DVSHFWV�´��,G�

7KHUH�LV�D�VWDQGDUG�GHFLVLRQ�PDNLQJ�SURFHVV�³WKDW�LQYROYHV�ORRNLQJ�DW�ZKDW�DUH�RXU�

RSWLRQV��ZKDW�DUH�WKH�VWUHQJWKV�DQG�ZHDNQHVVHV�RI�HDFK�RSWLRQ��DQG�WKHQ�DIWHUZDUGV��KRZ�HIIHFWLYH�

ZDV�LW�LQ�WHUPV�RI�PHHWLQJ�RXU�JRDOV"´��,G� DW���������6WUHVV�DQG�HPRWLRQ�SOD\�D�UROH�LQ�WKH�DERUWLRQ�

GHFLVLRQ�PDNLQJ�SURFHVV�EHFDXVH�³D�VL]HDEOH�QXPEHU�RI�ZRPHQ�GR�HQWHU�WKH�FOLQLF�ZLWK�VLJQLILFDQW�

VWUHVV�������UHODWHG�WR�WKH�IDFW�WKDW�LW¶V�DQ�XQSODQQHG�± W\SLFDOO\�XQSODQQHG��XQWLPHG�SUHJQDQF\�´��,G�

DW���������7KH�GHFLVLRQ�WR�KDYH�DQ�DERUWLRQ�LV�³QRW�DQ�HDV\�GHFLVLRQ�IRU�PDQ\�ZRPHQ´�DQG�³FRXOG�

KDYH�OLIHWLPH�LPSOLFDWLRQV�IRU�WKHP�LQ�WHUPV�RI�WKHLU�SV\FKRORJLFDO�DQG�SK\VLFDO�KHDOWK�´��,G� DW������

:RPHQ�PD\�DOVR�H[SHULHQFH�RWKHU�IRUPV�RI�VWUHVV��VXFK�DV�IURP�LQWLPDWH�SDUWQHU�YLROHQFH��ZKLFK�

'U��&ROHPDQ�LQGLFDWHG�PD\�DIIHFW�DSSUR[LPDWHO\�����RI�ZRPHQ��DFFRUGLQJ�WR�³D�PHWD�DQDO\VLV�

E\�+DOO´�WKDW�VKH�UHYLHZHG���,G� 'U��&ROHPDQ�VWDWHG�WKDW�³PRVW�RI�WKH�UHVHDUFK�WKDW�,¶YH�UHYLHZHG�

DQG�GHVFULEHG�LQYROYHV�VWUHVV�LQ�D�UHDO�OLIH�VLWXDWLRQ��RQH�WKDW�KDV�ORQJ�WHUP�LPSOLFDWLRQV�IRU�VRPH�

ZRPHQ�´�DV�RSSRVHG�WR�ODERUDWRU\�EDVHG�RU�K\SRWKHWLFDO�VLWXDWLRQV���,G� DW������³>0@DQ\�VHWWLQJV´�

KDYH� LQGLFDWHG� WKDW� DERUWLRQ� LV� D� VLJQLILFDQW� VWUHVVRU� ³QRW� IRU� HYHU\�ZRPDQ�� EXW� IRU� D� VL]HDEOH�



��

SHUFHQWDJH�´��,G� DW������

'U��&ROHPDQ�VWDWHG�WKDW

>Z@KHQ�ZH¶UH�XQGHU�VWUHVV��OLNH�LQ�WKH�FRQWH[W�RI�GHFLGLQJ�ZKDW�WR�GR�DERXW�
DQ�XQSODQQHG�SUHJQDQF\���������WKH�W\SH�RI�UHDVRQLQJ��WKH�W\SH�RI�GHFLVLRQ�
PDNLQJ� WKDW� ZH� GR�� WHQGV� WR� EH� PRUH� HPRWLRQDOO\� EDVHG� UDWKHU� WKDQ�
DQDO\WLFDO�� UDWLRQDO�� WKRXJKWIXO�� �:H�PDNH�PRUH� KXUULHG� GHFLVLRQV� ZKHQ�
ZH¶UH�XQGHU�VWUHVV�

,G� :KHQ�DVNHG�DERXW�ZRPHQ�ZKR�KDYH�ILYH�WR�WHQ�PLQXWHV�³WR�PHHW�ZLWK�WKH�SK\VLFLDQ��ILQLVK�WKH�

LQIRUPHG� FRQVHQW�� DQG� KDYH� WKH� SURFHGXUH� VWDUW�� SDUWLFXODUO\� IRU� D� PHGLFDWLRQ� DERUWLRQ�´ 'U��

&ROHPDQ�VWDWHG�WKDW�KHU ³RSLQLRQ��EDVHG�RQ�DOO�RI�WKH�UHYLHZ�RI WKH�OLWHUDWXUH��LV�WKDW�ZKHQ�WKH\�

RQO\�KDYH�ILYH RU� WHQ PLQXWHV��DQG�\RX¶UH�VWUHVVHG� WR�EHJLQ�ZLWK�± DQG� WKLV LV�EDVHG�RQ� ORWV�RI�

VWXGLHV�± \RXU�GHFLVLRQDO SURFHVVHV�DUH�FRPSURPLVHG�´��,G� DW���������)RU�ZRPHQ�GHFLGLQJ�ZKHWKHU�

WR�KDYH�DQ�DERUWLRQ��'U��&ROHPDQ�VWDWHG�WKDW D�GHFLVLRQ�³RI�WKLV�PDJQLWXGH��ZKLFK�LW�LV�IRU�PDQ\�

ZRPHQ�´�UHVXOWV�LQ VWUHVV WKDW�FDXVHV WKH�ERG\�WR�UHOHDVH�KRUPRQHV��LQFOXGLQJ�FRUWLVRO��DQG�WKDW�WKH�

ERG\¶V�SK\VLRORJLFDO� UHVSRQVHV� WR� VWUHVV�³LPSDFW� WKH�EUDLQ�DV�ZHOO�� DQG� LW�PDNHV� LW�PXFK�PRUH�

GLIILFXOW�WR�DUULYH�DW�D�GHFLVLRQ�ZLWKRXW VRPH�WLPH�´��,G� DW���������7KHUHIRUH��'U��&ROHPDQ RSLQHG�

WKDW�³>L@W¶V�LPSRUWDQW�IRU�WKH�ZRPDQ�WR�JHW�RXW�RI�WKDW�DFXWH�VWUHVV�VWDWH�DQG�KDYH�WLPH�WR�FRQVLGHU�

KHU�RSWLRQV�DQG�ZKDW¶V�EHVW�IRU�KHU�DV�DQ�LQGLYLGXDO�´��,G� DW���� 'U��&ROHPDQ EHOLHYHV WKDW������

�������D���K��³DOORZV�IRU�>ZRPHQ@�WR�PDNH�D�JRRG�GHFLVLRQ´�EHFDXVH�LW�JLYHV�WKHP�RSSRUWXQLWLHV�

WR�HYDOXDWH�WKH�VWDWH�PDQGDWHG�LQIRUPDWLRQ��WR�FRQVLGHU�³WKH�SURV�DQG�FRQV�RI�HDFK�GHFLVLRQ�´�DQG�

WR�FRQWDFW�DJHQFLHV�WKDW�FDQ�KHOS�WKHP�FRQWLQXH�WKH�SUHJQDQF\��LI�WKDW�LV�WKHLU�SUHIHUHQFH���,G� DW����

�����

'U��&ROHPDQ�FRQFHGHG�RQ�FURVV�H[DPLQDWLRQ�WKDW�VKH�LV�QRW�DQ�H[SHUW�LQ�WKH�EUDLQ¶V�

SK\VLRORJLFDO�IXQFWLRQV�LQ�FRQQHFWLRQ�ZLWK�GHFLVLRQ�PDNLQJ�DQG�WKDW�VKH�GRHV�QRW�KDYH�UHVHDUFK�

H[SHULHQFH�LQ�WKH�SV\FKRORJ\�RI�GHFLVLRQ�PDNLQJ�JHQHUDOO\��GLYRUFHG�IURP�WKH�WRSLF�RI�DERUWLRQ���
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6HH�LG� DW���������6KH�DOVR�FRQFHGHG�WKDW�VKH�KDV�QRW�FRQGXFWHG�UHVHDUFK�TXDQWLI\LQJ�WKH�DPRXQW�

RI�WLPH�LW�WDNHV�WR�PDNH�D�VWUHVVIXO�GHFLVLRQ�RU�WR�DFKLHYH�GHFLVLRQDO�FHUWDLQW\���6HH�LG� DW���� 1RQH�

RI� WKH�VWXGLHV�VKH�LGHQWLILHG�FRQFHUQLQJ VWUHVV�DQG�GHFLVLRQ�PDNLQJ�³GLUHFWO\�DSSO\´�WR����KRXU�

ZDLWLQJ�SHULRGV� LG� DW��������������DQG�'U��&ROHPDQ¶V�GHSRVLWLRQ�WHVWLPRQ\�LV�WKDW�³>W@KH�QDWXUH�

RI�WKLV�W\SH�RI�ZRUN�RQ�WKLV�GHFLVLRQ�PDNLQJ�LV�QRW�GLUHFWO\�DQDORJRXV���,W�UHTXLUHV�D��TXRWH��OHDS�´��

,G� DW����� 2Q�UHGLUHFW��'U��&ROHPDQ�LQGLFDWHG�WKDW�VKH�FRXOG�QRW�ILQG�VWXGLHV�RQ����KRXU�ZDLWLQJ�

SHULRGV�WKDW�ZHUH�FRQGXFWHG�LQ�D�FOLQLFDO�VHWWLQJ�DQG�WKDW�VKH�LV�QRW�DZDUH�RI�DQ\���6HH�LG� DW�������

6KH�VWDWHG�WKDW�VKH�³IRXQG�QR�VWXGLHV�WKDW�LQGLFDWHG�WKDW�H[WUD�WLPH�KXUWV�GHFLVLRQ�PDNLQJ�´��,G�

'U�� &ROHPDQ� RSLQHG WKDW� ³FRXQVHOLQJ� LV� EHQHILFLDO´� IRU� ZRPHQ� LQ� WKH� DERUWLRQ�

FRQWH[W���,G� DW������� +RZHYHU��VKH FRXOG�QRW�UHFDOO�D�VWXG\ ³WKDW�DFWXDOO\�ORRNV�DW�ZKDW�>ZRPHQ@�

NQRZ� DERXW� WKH� SURFHGXUH´�ZKHQ� WKH\� DUULYH� DW� DQ� DERUWLRQ� IDFLOLW\�� � ,G� DW� ��� 'U��&ROHPDQ�

UHIHUHQFHG�D������VWXG\� LQ�ZKLFK�QHDUO\�������ZRPHQ�ZHUH�DVNHG�ZKDW� WRSLFV� WKH\�ZDQWHG� WR�

GLVFXVV�GXULQJ�FRXQVHOLQJ�VHVVLRQV���,G� DW������5HVXOWV�LQFOXGHG�LQIRUPDWLRQ�DERXW�WKH�SURFHGXUH

������� WKH� ZRPHQ¶V� GRXEWV� ������� LQIRUPDWLRQ� RQ� FRQVHTXHQFHV� ������� WKH� UHDVRQV� IRU� WKH�

DERUWLRQ�UHTXHVW��������DQG�DOWHUQDWLYHV��QRW�VSHFLILHG����6HH�LG� DW���������

5HIHUULQJ� WR� VWXGLHV� VKRZLQJ� WKDW� EHWZHHQ� ��� DQG ��� RI�ZRPHQ� H[SHULHQFH�

GHFLVLRQDO�DPELYDOHQFH�RU�GLVWUHVV��'U��&ROHPDQ�WHVWLILHG�WKDW�³D�JRRG�SHUFHQWDJH�RI�ZRPHQ�������

PD\� QHHG� VRPH� KHOS� �� �� � LQ� PDNLQJ� WKDW� GHFLVLRQ�� VR� ZH� GR� NQRZ� WKDW� WKHUH� LV� VLJQLILFDQW�

DPELYDOHQFH��GHFLVLRQDO�GLVWUHVV��>DQG@�WKHUH�PD\�EH�SUHVVXUH�RU�FRHUFLRQ�´��,G� DW������6KH OLVWHG�

ZD\V� LQ�ZKLFK�D�ZRPDQ�PLJKW� IHHO�SUHVVXUHG�� �³DFWLYH�FRHUFLRQ�>E\@�D�SHUSHWUDWRU�RI�GRPHVWLF�

YLROHQFH�´�ILQDQFLDO�SUHVVXUH��³OLIH�SUHVVXUH�´�SUHVVXUH�IURP�SDUWQHUV� RU SUHVVXUH�IURP�SDUHQWV���,G�

6KH� VWDWHG� WKDW� WKHVH� IRUPV� RI� SUHVVXUH PD\� PDNH� ZRPHQ� ZKR� ZRXOG� OLNH� WR� FRQWLQXH� WKH�

SUHJQDQF\�IHHO�WKDW WKH\�KDYH�QR�FKRLFH�EXW WR�KDYH�DQ�DERUWLRQ���6HH�LG� 7KHUH�LV�³TXLWH�D�ELW�RI�
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UHVHDUFK´�RQ�SDUWQHU�SUHVVXUH�WR�DERUW�³VKRZLQJ�GLIIHUHQW�UDQJHV�LQ�WHUPV�RI�SHUFHQWDJHV��EXW�DW�

OHDVW����SHUFHQW�SUREDEO\�H[SHULHQFH�SUHVVXUH��DQG�WKH�SUHVVXUH�LV�D�YDULDEOH�DVVRFLDWHG�ZLWK�SRRU�

RXWFRPHV�ODWHU�´��,G� DW������'U��&ROHPDQ�VWDWHG�WKDW�UHVHDUFK�DOVR�VKRZV�WKDW�D�ZRPDQ�ZKR�ZDQWV�

WR�FRQWLQXH�WKH�SUHJQDQF\�EXW�LV�SUHVVXUHG�LQWR�PDNLQJ�D�GLIIHUHQW�GHFLVLRQ�LV�PRUH�OLNHO\�WR�VXIIHU�

VDGQHVV��GHSUHVVLRQ��JXLOW��DQ[LHW\��DQG�SRVWWUDXPDWLF�VWUHVV�GLVRUGHU �³376'´����6HH�LG�

'U�� &ROHPDQ� LQGLFDWHG� WKDW� WKHUH� LV� ³XQLIRUPLW\� �� �� �� DPRQJ� SUDFWLWLRQHUV� DQG�

DFDGHPLFV��WKDW�LI�ZRPHQ�KDYH�FHUWDLQ�FKDUDFWHULVWLFV�RU�FHUWDLQ�ZD\V�RI�YLHZLQJ�WKLV�GHFLVLRQ��LI�

WKH\¶UH�FRHUFHG��LI�WKH\¶UH�DPELYDOHQW��LI�WKH\¶UH�XQFHUWDLQ��LI�WKH\�IHHO�VRPH�ERQGLQJ�WR�WKH�FKLOG��

WKHQ�WKH\�DUH�PXFK�PRUH�OLNHO\�WR�KDYH�DGYHUVH�SV\FKRORJLFDO�FRQVHTXHQFHV�´��,G� DW������� 7KH�

ULVN� IDFWRUV� IRU� SRRU� SRVW�DERUWLRQ� DGMXVWPHQW�ZLWK� ³WKH�PRVW� UREXVW� VXSSRUW� LQ� WKH� OLWHUDWXUH´�

LQFOXGH�³SULRU�SV\FKRORJLFDO�SUREOHPV´��SUH�H[LVWLQJ�GHSUHVVLRQ�DQG�DQ[LHW\��VXLFLGDO� WKRXJKWV��

DQG� VXEVWDQFH� DEXVH�� DPELYDOHQFH� DQG� GHFLVLRQ� GLIILFXOW\�� SUHVVXUH� RU� FRHUFLRQ� IURP� SDUWQHUV��

SDUHQWV��RU�VRPHRQH�HOVH��IHHOLQJV�RI�ERQGLQJ�RU�DWWDFKPHQW�WR�WKH�IHWXV��DJH��UHOLJLRXV�EHOLHIV��DQG�

YDOXHV WKDW�DUH DW�RGGV�ZLWK�WKH�GHFLVLRQ�WR�KDYH�DQ�DERUWLRQ���,G� DW������� 'U��&ROHPDQ�EHOLHYHV

�� ����������D���K�� LV� EHQHILFLDO EHFDXVH ³ZKHQ� \RX� DGG� XS� DOO� WKH� ULVN� IDFWRUV�� D� VLJQLILFDQW�

SURSRUWLRQ�RI�ZRPHQ�KDYH�RQH�RU�PRUH�ULVN�IDFWRU��VR�LI�WKH\¶UH�PRUH�OLNHO\�WR�KDYH�D�SV\FKRORJLFDO�

SUREOHP�DIWHUZDUGV��RI�FRXUVH��D�OLWWOH�ELW�RI�WLPH�FRXOG�EH�KHOSIXO�´��,G� DW������

5HJDUGLQJ�PHQWDO�KHDOWK�KLVWRU\�DV�D�ULVN�IDFWRU��'U��&ROHPDQ�WHVWLILHG�WKDW�ZRPHQ�

ZKR�KDYH�³D�SULRU�PHQWDO�KHDOWK�SUREOHP������ H[SHULHQFH�PRUH�GHFLVLRQDO�GLIILFXOW\��VR�WKH\�DUH�����

��PRUH�OLNHO\�WR�QHHG�WLPH�DQG�FRXQVHOLQJ�WR�DUULYH�DW�WKH�EHVW�GHFLVLRQ�´�DQG�³WKH\¶UH�PRUH�OLNHO\�

WR�KDYH�SRVWDERUWLRQ�PHQWDO�KHDOWK�SUREOHPV�´��,G� DW���������6WXGLHV�³VXJJHVW�WKDW�LI�ZRPHQ�KDYH�

D� SULRU�PHQWDO�KHDOWK� SUREOHP�� ZKHWKHU� LW¶V� GHSUHVVLRQ�� DQ[LHW\�� MXVW� D� UDQJH� RI�PHQWDO�KHDOWK�

FKDOOHQJHV�� WKHQ� WKH\¶UH�PRUH� OLNHO\� WR� H[SHULHQFH� DQ� DERUWLRQ� DV� WUDXPDWLF�´� � ,G� DW� ���� � 'U��



��

&ROHPDQ�DJUHHG�WKDW LW�LV�³XQLYHUVDOO\�UHFRJQL]HG�WKDW�ZRPHQ�VHHNLQJ�DQ�DERUWLRQ�KDYH�KLJKHU�

WKDQ�DYHUDJH� UDWHV� RI� SUH�H[LVWLQJ� PHQWDO�KHDOWK� LVVXHV�´� � ,G� DW� ���� � 5HJDUGLQJ� GHFLVLRQDO�

DPELYDOHQFH� DV� D� ULVN� IDFWRU�� 'U�� &ROHPDQ� VWDWHG WKDW� EHFDXVH� LW� LV� ³D� SUHGLFWRU� RI� DGYHUVH�

RXWFRPHV�´�LI�D�ZRPDQ�LV�³QRW�DPELYDOHQW��VKH¶V�OHVV�OLNHO\�WR�KDYH�D�PHQWDO�KHDOWK�SUREOHP�´��,G�

DW���������

5HJDUGLQJ GHFLVLRQDO� GLIILFXOW\� RU� DPELYDOHQFH�� 'U�� &ROHPDQ� UHOLHG� RQ� D� �����

VWXG\� ZKLFK�VKH�H[SODLQHG�KDG�³����SDUWLFLSDQWV��DQG�QHDUO\�D�WKLUG�VDLG�WKH\�ZHUH�LQ�GRXEW�DV�WR�

ZKHWKHU�WKH�GHFLVLRQ�WR�VHHN�DQ�DERUWLRQ�ZDV�ULJKW�IRU�WKHP�´��,G� DW���������7KLV VWXG\�ZDV�QRW�

SHUIRUPHG�LQ�WKH�8QLWHG�6WDWHV��EXW�'U��&ROHPDQ�LQGLFDWHG�WKDW�LW�LV�FRPPRQ�SUDFWLFH LQ�KHU�ILHOG�

WR�UHO\�RQ�LQWHUQDWLRQDO��DV�ZHOO�DV�GRPHVWLF��VWXGLHV�EHFDXVH�³WKH�H[SHULHQFH�RI�GHFLGLQJ�ZKHWKHU�

RU�QRW�WR�FRQWLQXH�D�SUHJQDQF\�LQYROYHV�NLQG�RI�XQLYHUVDO�GHFLVLRQ�PDNLQJ�SURFHVVHV´�DQG�³WKHUH¶V�

D�ORW�RI�XQLYHUVDOLW\�WR�WKH�GHFLVLRQ�RI ZKHWKHU�RU�QRW�WR�FRQWLQXH�D�SUHJQDQF\�´��,G� DW���������

'U��&ROHPDQ�WHVWLILHG�WKDW�WKHUH�LV�D�³KLJK�SUREDELOLW\´�RI�ZRPHQ�IHHOLQJ�JXLOW\�DQG�

UHJUHWWLQJ�DQ�DERUWLRQ��DQG�WKHUHIRUH�WKH\�VKRXOG�³KDYH�WLPH�DQG�FRXQVHOLQJ�WR�DUULYH�DW�WKH�GHFLVLRQ�

WKDW¶V�EHVW IRU�WKHP�´��,G� DW������'U��&ROHPDQ�VWDWHG�WKDW�VWXGLHV�VKRZ�WKDW�EHWZHHQ���� DQG������

RI�ZRPHQ�³IHHO�VRPH�OHYHO�RI�JXLOW�DIWHU�XQGHUJRLQJ�D�SURFHGXUH�´��,G� DW������� 6KH�VWDWHG�WKDW�

³LQGLFDWRUV�WKDW�DUH�PRUH�OLNHO\�WR�EH�OLQNHG�WR�IHHOLQJV�RI�JXLOW´�LQFOXGH�D�ZRPDQ¶V�UHOLJLRXV�YLHZV�

DQG�D�GHVLUH�WR�FRQWLQXH�WKH�SUHJQDQF\���,G� DW���� 'U��&ROHPDQ LQGLFDWHG�WKDW�³ZLWK�WKDW�JXLOW��

>ZRPHQ@�PD\�H[SHULHQFH�UHJUHW�´�DQG�WKDW�³WKH\�PD\�UHDOO\�UHJUHW�WKHLU�GHFLVLRQ´�³>L@I�WKH�JXLOW�

EHFRPHV�PRQXPHQWDO´�RU�³WRR�PXFK�WR�EHDU�´��,G� 'U��&ROHPDQ�QRWHG�WKDW�VKH�SXEOLVKHG�D�VWXG\�

�� 'U� &ROHPDQ�VWDWHG�WKDW�³>V@RPH�VWXGLHV�VKRZHG���>�@´��³D�VWXG\�SXEOLVKHG�LQ�7KH�/RV�
$QJHOHV�7LPHV�EDFN�PDQ\�\HDUV�DJR�������ZDV�DURXQG��� SHUFHQW´��DQG�³D�VWXG\�ZH�������GLG�LQYROYLQJ�
5XVVLDQ�DQG�$PHULFDQ�ZRPHQ�SXEOLVKHG�LQ������LQ�7KH�0HGLFDO�6FLHQFH�0RQLWRU�������IRXQG�HYHQ�
KLJKHU�UDWHV��OLNH�FORVH�WR����SHUFHQW�´��&ROHPDQ��7U�����������9RO����$��S� �����



��

LQ������LQ�ZKLFK ��� RI�ZRPHQ ZKR�KDG�DQ�DERUWLRQ UHJUHWWHG�WKHLU�GHFLVLRQV���6HH�LG�

2Q�FURVV�H[DPLQDWLRQ��'U��&ROHPDQ DJUHHG WKDW�³PDQ\�ZRPHQ�ZLOO�QRW�UHJUHW�WKHLU�

GHFLVLRQ� WR� KDYH� DQ� DERUWLRQ´� DQG� ³PDQ\� ZRPHQ� ZLOO� IHHO� DERUWLRQ� ZDV� WKH� ULJKW� GHFLVLRQ�

UHWURVSHFWLYHO\�´��,G� DW���� 6KH�FRQILUPHG�WKDW�LQ�IRUPLQJ�KHU�RSLQLRQ�WKDW�DERUWLRQ�PD\�FDXVH�

IHHOLQJV� RI� JXLOW�� VKH� UHOLHG� RQ ³WKH 6NHOWRQ� DUWLFOH�´ ZKLFK�ZDV D� QHZVSDSHU� SROO�� QRW� D� SHHU�

UHYLHZHG�VWXG\��DQG�³WKH %URZQ�DUWLFOH�´ ZKLFK�ZDV�D�VXUYH\�RI�DQRQ\PRXV�OHWWHUV�ZULWWHQ�WR�D�

SDVWRU�DW�D�FKXUFK�LQ�)ORULGD� ,G� DW�������� 2Q�UHGLUHFW��VKH�VWDWHG�WKDW�VKH�UHOLHG�RQ�RWKHU�SHHU�

UHYLHZHG�DUWLFOHV�RQ�DERUWLRQ�DQG�JXLOW��LQFOXGLQJ�D�SDSHU�WKDW�FRPSDUHG�JXLOW�DPRQJ�ZRPHQ�LQ�

5XVVLD�ZLWK�ZRPHQ�LQ�WKH�8QLWHG�6WDWHV���6HH�LG� DW�������� 6KH�IRXQG�WKH�%URZQ�DUWLFOH�YDOXDEOH�

EHFDXVH�³WKH\�UHSRUWHG�QXPHULFDO�YDOXHV´�DQG�EHFDXVH�WKH�OHWWHUV�VKRZHG�ZRPHQ¶V�H[SHULHQFHV�

UHJDUGLQJ�DERUWLRQ���,G� DW����������

'U��&ROHPDQ�WHVWLILHG�WKDW�³WKH�VWURQJHVW�VWXGLHV´�VKRZ�WKDW�³DERUWLRQ�RSHUDWHV�DV�D�

VLJQLILFDQW�ULVN�IDFWRU�IRU�PHQWDO�KHDOWK�LVVXHV�DIWHUZDUGV�´�� ,G� DW����� �$GYHUVH�PHQWDO�KHDOWK�

RXWFRPHV�LQFOXGH�GHSUHVVLRQ��DQ[LHW\��JHQHUDOL]HG�DQ[LHW\�RU�376'���SKRELDV��VXLFLGDO�LGHDWLRQ�

�WKRXJKWV�DERXW�VXLFLGH�RU�³VXLFLGH�FRPSOHWHG´���DQG�VXEVWDQFH�DEXVH���,G� DW������

'U�� &ROHPDQ WHVWLILHG� WKDW D ���� ,WDOLDQ� DUWLFOH ³VKRZV� WKDW� WKHUH� DUH� PL[HG�

ILQGLQJV� EXW� SUHGRPLQDQWO\� VWXGLHV� VKRZ� WKDW� DERUWLRQ� RSHUDWHV� DV� D� ULVN� IDFWRU´� EHFDXVH�

³>W@KLUWHHQ�VWXGLHV�VKRZHG�D�FOHDU�ULVN�IRU�DW�OHDVW�RQH�RI�WKH�UHSRUWHG�PHQWDO�KHDOWK�SUREOHPV�LQ�

WKH�DERUWLRQ�JURXS�YHUVXV�FKLOGELUWK��ILYH�SDSHUV�VKRZHG�QR�GLIIHUHQFH��DQG��� �� ��RQO\�RQH�SDSHU�

UHSRUWHG�D�ZRUVH�PHQWDO�RXWFRPH�IRU�FKLOGELUWK�´��,G� DW���� 'U��&ROHPDQ�DOVR�FLWHG D������VWXG\�

�³WKH�.OLFN�VWXG\´��WKDW�FRQFOXGHG�WKDW�³ZKHQ�WKHUH�LV�D�PDQGDWRU\�ZDLWLQJ�SHULRG�LQ�HIIHFW��WKHUH¶V�

�� 'U� &ROHPDQ�FODULILHG�WKDW�KHU�RSLQLRQ�LV�QRW�WKDW�DERUWLRQ�FDXVHV�PHQWDO�KHDOWK�LVVXHV�
EHFDXVH� RI� GLIILFXOWLHV� GHWHUPLQLQJ� FDXVDOLW\�� SDUWLFXODUO\� LQ� D� VLQJOH� VWXG\�� �6HH &ROHPDQ��7U��
���������9RO����$��SS���������������



��

������VLJQLILFDQWO\�ORZHU�VXLFLGHV�DPRQJ�ZRPHQ�´��,G� DW���������7KLV�ZDV�³D�EURDG�VWURNH�DQDO\VLV´�

WKDW� IRXQG�³FRUUHODWLRQ´� E\� ORRNLQJ�DW� WKH� VXLFLGH� UDWHV� LQ� VWDWHV� WKDW� KDG D�PDQGDWRU\�ZDLWLQJ�

SHULRG�ODZ��WKH�VWXG\�³MXVW�ORRN>HG@�DW�VXLFLGH�UDWHV´�DQG�³GLGQ¶W�IROORZ�WKH�ZRPHQ�´��,G� DW������

2Q�FURVV�H[DPLQDWLRQ��'U��&ROHPDQ�LQGLFDWHG WKDW�WKH�.OLFN�VWXG\�ZDV�SXEOLVKHG�

LQ�D�MRXUQDO�WKDW�LV�QRW�D�SHHU�UHYLHZHG�VRFLDO�VFLHQFH�MRXUQDO��DQG�VKH�VWDWHG�WKDW�VKH�ZDV�QRW�DZDUH�

WKDW�WKH�MRXUQDO�KDV�D�������LPSDFW�IDFWRU��� 6HH�LG� DW����� 6KH�FRQFHGHG WKDW�WKLV�VWXG\�H[DPLQHG

ZRPHQ�ZKR�ZHUH�WZHQW\�ILYH WR�VL[W\�IRXU \HDUV�ROG�DQG�H[FOXGHG�ZRPHQ�ZKR�ZHUH HLJKWHHQ WR�

WZHQW\�IRXU \HDUV ROG��DQG�WKDW�ZRPHQ�EHWZHHQ�WKH�DJHV�RI IRUW\�VL[ DQG�VL[W\�IRXU DUH OHVV�OLNHO\�

WR�EH�SUHJQDQW�WKDQ�ZRPHQ�EHWZHHQ�WKH�DJHV�RI�HLJKWHHQ DQG�WZHQW\�IRXU���6HH�LG� DW�������'U��

&ROHPDQ DOVR�FRQFHGHG WKDW�WKH�.OLFN�VWXG\�KDV�EHHQ�VHYHUHO\�FULWLFL]HG��� 6HH�LG� 2Q�UHGLUHFW��

VKH VWDWHG�WKDW�LW ZDV�SHHU�UHYLHZHG�DQG�SXEOLVKHG�LQ�D�ODZ�DQG�PHGLFLQH�MRXUQDO���6HH�LG� DW�������

2Q� FURVV�H[DPLQDWLRQ�� 'U�� &ROHPDQ� DJUHHG� WKDW� LQ� UHDFKLQJ KHU� RSLQLRQ� WKDW�

DERUWLRQ�LQFUHDVHV�WKH�ULVN�RI�QHJDWLYH�PHQWDO�KHDOWK�RXWFRPHV�VKH�UHOLHG�RQ�VHYHQ�DUWLFOHV�VKH�FR�

DXWKRUHG� ZLWK� 5HDUGRQ�� ZKRP VKH� GHVFULEHG� DV� ³WRR� SROLWLFDO� DQG� QRW� JRRG� DW� VWDWLVWLFV� DQG�

ZULWLQJ�´�LG� DW��������DQG�WKDW�VKH�UHOLHG�RQ�WKUHH�DUWLFOHV�VKH�FR�DXWKRUHG�ZLWK�9LQFHQW�5XH��ZKRP

VKH�EHOLHYHV� LV�³WRR�SROLWLFDOO\�PLQGHG´�DQG�³ZDQWV� WR� LQVHUW�SROLWLFDO�FRPPHQWV� LQWR�DFDGHPLF�

VWXGLHV�´��,G� DW������6KH�ZDV�DZDUH�WKDW�5XH�KDG�EHHQ�H[FOXGHG�IURP�WHVWLI\LQJ�³LQ�&DVH\�´��,G�

�� $FFRUGLQJ�WR�'U� &ROHPDQ��DQ�LPSDFW�IDFWRU�LV�³DQ�LQGH[�RI�WKH�TXDOLW\�RI�D�MRXUQDO�DQG�
KRZ�ZLGHO\�FLWHG�SDUWLFXODU�DUWLFOHV�DUH�LQ�WKDW�MRXUQDO���2QO\�DERXW����SHUFHQW�RI�MRXUQDOV�DFURVV�
DOO�ILHOGV�KDYH�DQ�LPSDFW�IDFWRU�RI�����RU�KLJKHU�´��&ROHPDQ��7U�����������9RO����$��S�������7KH�
KLJKHU�D�MRXUQDO¶V�LPSDFW�IDFWRU�LV��WKH�PRUH�GLIILFXOW LW�LV�WR�JHW�SXEOLVKHG�LQ�WKDW�MRXUQDO���6HH�LG�

�� ,Q�DQ�DUWLFOH�SXEOLVKHG�LQ�$SULO�������7KHRGRUH�-��-R\FH�DQG�KLV�FR�DXWKRUV�ZURWH�WKDW�
³.OLFN¶V�ILQGLQJV�ODFN�WUDQVSDUHQF\�DQG�SODXVLELOLW\´�DQG�WKDW�³LW LV�XQFOHDU�ZK\�.OLFN�LQFOXGHG�
VXLFLGH�UDWHV�IURP������ZKHQ�WKH�ILUVW�ODZV�ZHUH�QRW�HQIRUFHG�XQWLO��������1RU�GLG�KH�DQDO\]H�WKH�
DVVRFLDWLRQ�EHWZHHQ�VXLFLGH�UDWHV�DQG�PDQGDWRU\�FRXQVHOLQJ�DQG�ZDLWLQJ�SHULRG�ODZV�LQ�WKH�HDUOLHU�
SHULRG��ZKLFK�DFFRXQWV�IRU�RYHU����SHUFHQW�RI�WKH�VDPSOH�´��&ROHPDQ��7U�����������9RO����$��S��DW�
����



��

'U�� &ROHPDQ LQGLFDWHG� WKDW� VKH� KDV� FROODERUDWHG� ZLWK� 5HDUGRQ� RQ� PRUH� WKDQ� WHQ� DUWLFOHV� RU�

SUHVHQWDWLRQV��VHH�LG� DW�����DQG�KDV�FROODERUDWHG�ZLWK�5XH�RQ�PRUH�WKDQ�WHQ�DUWLFOHV���6HH�LG� DW����

'U�� &ROHPDQ� GLVFXVVHG� KHU� RZQ�PHWD�DQDO\VLV�� HQWLWOHG� ³$ERUWLRQ� DQG�0HQWDO�

+HDOWK���$�4XDQWLWDWLYH�6\QWKHVLV�DQG�$QDO\VLV�RI�5HVHDUFK�3XEOLVKHG�IURP������7KURXJK������´�

ZKLFK� ZDV� SXEOLVKHG� LQ� ����� LQ� WKH�%ULWLVK� -RXUQDO� RI� 3V\FKLDWU\�� � ,G� DW� ���� � 'U�� &ROHPDQ�

H[SODLQHG�WKDW�³WKH�TXDOLW\�RI�>D@ PHWD�DQDO\VLV�GHSHQGV�RQ�WKH�VWXGLHV�WKDW�\RX¶UH�SXWWLQJ�LQWR�LW��

DQG�,�VWURYH�WR�LGHQWLI\�WKH�VWURQJHVW�VWXGLHV�EDVHG�RQ�PHWKRGRORJLFDO�FULWHULD�WKDW�ZHUH�SXEOLVKHG�

IURP������WR������´��,G� $PRQJ�WKHVH�VWXGLHV�ZHUH�VRPH�RI�'U��&ROHPDQ¶V�RZQ�VWXGLHV���6KH�

LQFOXGHG�KHU�RZQ�VWXGLHV�³>E@HFDXVH�WKH\�PHW�FULWHULD���,�ZDVQ¶W�JRLQJ�WR�OHDYH�RXW�P\�VWXGLHV�MXVW�

EHFDXVH�,¶P�GRLQJ�WKH�PHWD�DQDO\VLV�´��,G� DW������6KH�VWDWHG WKDW�GRLQJ�VR�LV�FXVWRPDU\�SUDFWLFH�

³EHFDXVH��W\SLFDOO\��SHRSOH�FRQGXFW�D�PHWD�DQDO\VLV�ZKHQ�WKH\¶YH�GRQH�D�ORW�RI�UHVHDUFK�LQ�WKDW�

DUHD�´��,G� 'U��&ROHPDQ�VXPPDUL]HG�WKH�NH\�ILQGLQJV�RI�KHU�PHWD�DQDO\VLV�DV�IROORZV�

>7@KH�SULPDU\�DQDO\VLV�VKRZHG�WKDW�ZRPHQ�ZKR�KDYH�DQ�DERUWLRQ�KLVWRU\��
FRPSDUHG� WR� WKRVH ZKR� GR� QRW�� KDYH� DQ� ��� SHUFHQW� LQFUHDVHG� ULVN� RI�
H[SHULHQFLQJ�D�PHQWDO�KHDOWK�SUREOHP�RI�YDULRXV�IRUPV���$QG�ZKDW¶V�DOVR�
VLJQLILFDQW�KHUH�LV��WKH\�FDOFXODWHG�WKH�SRSXODWLRQ�DWWULEXWDEOH�ULVN�VWDWLVWLFV�
WKDW¶V� EDVHG� RQ� LWV� UDWLRV�� LW� UHYHDOHG� WKDW� ��� SHUFHQW� RI� WKH� LQFLGHQFH� RI�
PHQWDO�KHDOWK�SUREOHPV�ZHUH�GLUHFWO\�DWWULEXWDEOH�WR�DERUWLRQ�

,G� DW������

2Q�FURVV�H[DPLQDWLRQ��'U��&ROHPDQ�FRQILUPHG�WKDW�VKH�ZDV�WKH�VROH�DXWKRU�RI�KHU�

PHWD�DQDO\VLV DQG�WKDW�RI�WKH�WZHQW\�WZR VWXGLHV�RQ�DERUWLRQ�DQG�PHQWDO�KHDOWK�RXWFRPHV�WKDW�VKH�

DQDO\]HG�DQG�VXPPDUL]HG��VKH�ZDV�WKH�DXWKRU�RU�FR�DXWKRU�RI�KDOI�RI�WKHP���6HH�LG� DW���� 2WKHU�

WKDQ� VWXGHQWV� ZKR� ZRUNHG� ZLWK� KHU�� VKH� GLG� QRW� KDYH� D� SURIHVVLRQDO� LQ� WKH� ILHOG� FRQGXFW� DQ�

�� $�PHWD�DQDO\VLV FRPELQHV�GDWD�IURP�PXOWLSOH�VWXGLHV���6HH &ROHPDQ��7U�����������9RO��
��$��S�������,W ³LV�D�TXDQWLWDWLYH�UHYLHZ�RI�WKH�OLWHUDWXUH��������>,W@�WDNHV�GDWD�IURP�YDULRXV�VWXGLHV�DQG�
SXWV� LW�RQWR�D� VLQJOH�PHWULF�� VR� LW�SURYLGHV� D�QXPHULFDO� VXPPDU\�RI� WKH� UHSRUWV� WKDW�KDYH�EHHQ�
SXEOLVKHG�´��,G� DW �����



��

LQGHSHQGHQW�UHYLHZ�RI�ZKHWKHU�KHU�LQFOXVLRQ�FULWHULD�ZHUH DSSURSULDWH�DQG�ZKHWKHU�WKH�VWXGLHV�VKH�

XVHG�VDWLVILHG�WKHVH FULWHULD���6HH�LG� DW���������,Q�KHU�PHWD�DQDO\VLV��'U��&ROHPDQ�GLG�QRW�GHVFULEH�

WKH�XQSXEOLVKHG�UXEULF�VKH�FUHDWHG�IRU�HYDOXDWLQJ�VWXGLHV��DQG�VKH�GLG�QRW�PHQWLRQ�DOO�RI�LWV�QLQH�

SDUDPHWHUV���6HH�LG� DW���������2Q�UHGLUHFW��VKH�LQGLFDWHG�WKDW�KHU�PHWD�DQDO\VLV�ZDV�SHHU�UHYLHZHG�

DQG�³VXEPLWWHG�WR�RWKHU�UHVHDUFKHUV�ZKR�GR�PHWD�DQDO\VHV�´��,G� DW���������

&RQVLGHULQJ� WKH� LQIRUPDWLRQ� VKH� UHYLHZHG� RQ� GHFLVLRQDO� GLIILFXOW\� DQG�

DPELYDOHQFH��DQG�RQ IHHOLQJV�RI�UHJUHW�DQG�JXLOW� 'U��&ROHPDQ�RSLQHG�WKDW�³D�VLJQLILFDQW�SHUFHQWDJH�

RI�ZRPHQ�QHHG�WLPH�WR�PDNH�D�GHFLVLRQ�������WKDW�������>KDV@�WKH�SRVVLELOLW\�RI�VXFK�VHULRXV�DQG�ORQJ�

WHUP�FRQVHTXHQFHV�´��,G� DW������6KH�WHVWLILHG�LQ�IDYRU�RI�D�PDQGDWRU\ ZDLWLQJ�SHULRG�DV�IROORZV�

,�MXVW�WKLQN�WZR�GD\V�LQ�D�ZRPDQ¶V�OLIH�WR������ JHW�WKH�LQIRUPDWLRQ�WKH\�PD\�
QRW�KDYH��VHHN�RXW�DOWHUQDWLYH�LQIRUPDWLRQ��DQG�WKHQ�LI�HYHU\WKLQJ�ZLQGV�XS��
WKHQ�WKH\�JR�DKHDG�DQG�JR�WKURXJK�ZLWK�WKH�DERUWLRQ��DQG��LGHDOO\��WKH\¶OO�EH�
PRUH�FHUWDLQ�LI�WKHUH¶V�D�FRXSOH�GD\V���,�WKLQN�ZH�ZDQW�HYHU\ERG\�WR�EH�DV�
FHUWDLQ�DV�SRVVLEOH�


�
�


:KHQ�ZRPHQ�DUH�FHUWDLQ�RI�WKHLU�GHFLVLRQV��WKH\¶UH�PXFK�OHVV�OLNHO\�WR�KDYH�
DQ�DGYHUVH�UHVSRQVH�ODWHU�

,G� DW� ���� � 6KH� DOVR� WHVWLILHG� WKDW� WKH�ZDLWLQJ� SHULRG� UHTXLUHPHQW� LV� EHQHILFLDO� ³SDUWLFXODUO\� LQ�

VHQVLWLYH� FDVHV� OLNH� GRPHVWLF� YLROHQFH� DQG� IHWDO� DQRPDO\�� ZKHUH� LW¶V� PRUH� LQYROYHG� DQG� WKH�

UHFRPPHQGDWLRQV������ IURP�SURIHVVLRQDOV�WHQG�WR�EH�LQ�WKH�GLUHFWLRQ�RI�DERUWLRQ�´��,G� DW�������

2Q� FURVV�H[DPLQDWLRQ��'U�� &ROHPDQ� GLVFORVHG� WKDW� VKH� EHOLHYHV� WKDW� DERUWLRQ� LV�

QHYHU�WKH�ULJKW�GHFLVLRQ�DQG�LV�QHYHU�EHQHILFLDO�IRU�D�ZRPDQ�XQOHVV�KHU�OLIH�LV�LQ�LPPLQHQW�GDQJHU���

6HH�LG� DW������6KH�DJUHHG�WKDW�VKH�EHOLHYHV�DERUWLRQ�VKRXOG�QRW�EH�OHJDO�H[FHSW�ZKHQ�D�ZRPDQ¶V�

OLIH�LV�LQ�LPPLQHQW�GDQJHU�� 6HH�LG� 6KH�VXSSRUWV�UHVWULFWLRQV�RQ�DERUWLRQ DQG DJUHHG�WKDW�VKH�FRXOG�

QRW�QDPH�D�UHVWULFWLRQ�VKH�GRHV�QRW�VXSSRUW�� �6HH�LG� DW���� ,Q�HDFK�RI�WKH�WZHQW\�IRXU FDVHV�LQ�

ZKLFK� VKH� KDV� EHHQ� LQYROYHG� DV� DQ� H[SHUW�� 'U�� &ROHPDQ� WHVWLILHG� LQ� VXSSRUW� RI� WKH� DERUWLRQ�



��

UHVWULFWLRQ�DW�LVVXH�DQG�GLG�QRW�RSLQH�WKDW�LW ZDV�KDUPIXO�WR�ZRPHQ¶V�PHQWDO�KHDOWK���6HH�LG� DW����

�����6KH�FRXOG�QRW�QDPH�DQ�H[DPSOH�RI�DQ�DERUWLRQ�UHVWULFWLRQ�WKDW�VKH�EHOLHYHV�PD\�EH�KDUPIXO�WR�

ZRPHQ���6HH�LG� DW������'U��&ROHPDQ�KDV�WHVWLILHG�EHIRUH�OHJLVODWLYH�ERGLHV�LQ�VXSSRUW�RI�DERUWLRQ�

UHVWULFWLRQV��VHH�LG� DW�����DQG�VKH�KDV�VSRNHQ�DW�HYHQWV�VSRQVRUHG�E\ RUJDQL]DWLRQV�WKDW�RSSRVH�

DFFHVV�WR�DERUWLRQ���6HH�LG� DW���������6KH�KDV�VSRNHQ�IRU�1DWLRQDO�5LJKW�WR�/LIH�³IDLUO\�RIWHQ´�DQG�

EHIRUH WKH�$PHULFDQ�$VVRFLDWLRQ�RI�3UR�/LIH�2%�*<1V�³RIWHQ�´��,G� DW����� 6KH�KDV�DOVR�VSRNHQ�

IRU�VWDWH�ULJKW�WR�OLIH�JURXSV���6HH�LG� 2Q�UHGLUHFW��'U��&ROHPDQ�LQGLFDWHG�WKDW�VKH�LV�QRW�D�PHPEHU�

RI�DQ\�SUR�OLIH�RUJDQL]DWLRQ���6HH�LG� DW����������6KH�VWDWHG�WKDW�KHU�SHUVRQDO�YLHZV�RQ�DERUWLRQ�GR�

QRW� DIIHFW� KHU� UHVHDUFK� DQG� ILQGLQJV�� ZKLFK� DUH� EDVHG� RQ� GDWD� VKH� GLG QRW� FROOHFW�� V\VWHPDWLF�

UHVHDUFK��DQG�SURWRFRO���6HH�LG� DW�������6KH�DQVZHUHG�DIILUPDWLYHO\�ZKHQ�DVNHG�LI�KHU�UHVHDUFK�LV�

EDVHG� RQ� WKH� XVXDO� DQG� FXVWRPDU\� SUDFWLFHV� LQ� WKH� DUHD� RI� SV\FKRORJ\� DQG� QRW� KHU� SHUVRQDO�

YLHZSRLQW���6HH�LG�

'U��&ROHPDQ�EHOLHYHV WKDW�WKHUH�LV�SROLWLFDO�ELDV�LQ�PRVW RI�WKH�PDLQVWUHDP�MRXUQDOV�

LQ�KHU�ILHOG���6HH�LG� DW������6KH�EHOLHYHV�WKDW�PDMRU�PHGLFDO�MRXUQDOV�RIWHQ�LJQRUH�WKH�IRXQGDWLRQ�

DQG�PHWKRGV�RI�VFLHQFH�WR�VHUYH�SROLWLFDO�HQGV���6HH�LG� DW������6KH�DOVR�EHOLHYHV�WKDW�WKH SHHU�UHYLHZ�

SURFHVV�LQ�KHU�ILHOG�³LV�EOLQG�WR�VFLHQWLILF�GHILFLHQF\�DV�ORQJ�DV�WKH�UHVXOWV�VXSSRUW�DERUWLRQ�ULJKWV�

LQLWLDWLYHV´� DQG� WKDW� QXPHURXV� VFLHQWLVWV� ³KDYH� VXVSHQGHG� SHUVRQDO DQG� SURIHVVLRQDO� HWKLFV� WR�

VDIHJXDUG�ZRPHQ¶V�ULJKWV�WR�DERUWLRQ�´��,G� DW ������ 7KHVH RSLQLRQV DUH EDVHG�RQ�KHU�H[SHULHQFH�

ZLWK�WKH�VXEPLVVLRQ�DQG�UHYLHZ�SURFHVV�RI�MRXUQDO�DUWLFOHV�IRU�SXEOLFDWLRQ���6HH�LG� DW�����

7KH�&RXUW�ILQGV�'U��&ROHPDQ¶V�WHVWLPRQ\�QRW�FUHGLEOH DQG�QRW�ZRUWK\�RI�VHULRXV�

FRQVLGHUDWLRQ���'U��&ROHPDQ�FRQFHGHG�WKDW�VKH�LV�QRW�DQ�H[SHUW�LQ�GHFLVLRQ�PDNLQJ�VHSDUDWH�IURP�

WKH�WRSLF�RI�DERUWLRQ�� �7KH�&RXUW�QRWHV�WKDW�'U��&ROHPDQ¶V�WHVWLPRQ\�FRQWDLQHG�JHQHUDOL]DWLRQV

�L�H���³D�VLJQLILFDQW��LPSRUWDQW�SHUFHQWDJH�RI�ZRPHQ´ ³YLHZ�WKH�GHYHORSLQJ�HPEU\R�RU�IHWXV�DV�D�



��

KXPDQ�EHLQJ´��DERUWLRQ�LV�D�VLJQLILFDQW�VWUHVVRU�³IRU�D�VL]HDEOH�SHUFHQWDJH�RI�ZRPHQ´��³D�VL]HDEOH�

QXPEHU�RI�ZRPHQ´�HQWHU�D�FOLQLF�ZLWK�VLJQLILFDQW�VWUHVV��WKH�DERUWLRQ�GHFLVLRQ�LV�QRW�HDV\�IRU ³PDQ\�

ZRPHQ´�� DQG� EURDG� UDQJHV� RI� SHUFHQWDJHV� �L�H��� ���� WR� ��� RI�ZRPHQ� H[SHULHQFH� GHFLVLRQDO�

DPELYDOHQFH�RU�GLVWUHVV��ZKLFK�ODWHU�EHFDPH ����WR���� RI�ZRPHQ������WR�����RI�ZRPHQ�DUH�

DZDUH�³WKHUH¶V�PRUH�WR�DQ�DERUWLRQ�WKDQ�D�VLPSOH�PHGLFDO�SURFHGXUH������WR�����RI�ZRPHQ�³IHHO�

VRPH�OHYHO�RI�UHJUHW�DIWHU�XQGHUJRLQJ�D�SURFHGXUH´�� ,Q�IRUPLQJ�KHU�RSLQLRQ�WKDW�DERUWLRQ�LQFUHDVHV�

WKH�ULVN�RI�QHJDWLYH�PHQWDO�KHDOWK�RXWFRPHV��'U��&ROHPDQ�UHOLHG�RQ�DUWLFOHV�VKH�FR�DXWKRUHG�ZLWK�

5HDUGRQ�RU�5XH��ZKRP VKH�KHUVHOI�GHVFULEHG�DV�³WRR�SROLWLFDO�´��,G� DW����������� +HU�YLHZV�DV�D�

VRFLDO�VFLHQWLVW�DUH�KHDYLO\�LQIOXHQFHG��LI�QRW�HQWLUHO\�RYHUULGGHQ�E\��KHU�SHUVRQDO�YLHZV��ZKLFK�DUH�

VWURQJO\�DQWL�DERUWLRQ� 'U��&ROHPDQ�VXSSRUWV�DERUWLRQ�UHVWULFWLRQV�DQG�EHOLHYHV�DERUWLRQ�LV�QHYHU�

WKH�ULJKW�GHFLVLRQ��DQG�VKRXOG�EH�LOOHJDO��XQOHVV�D�ZRPDQ¶V�OLIH�LV�LQ�LPPLQHQW�GDQJHU���6KH�KDV�

WHVWLILHG� EHIRUH� OHJLVODWLYH� DQG� MXGLFLDO� ERGLHV� LQ� VXSSRUW� RI� DERUWLRQ� UHVWULFWLRQV� DQG� UHJXODUO\�

VSHDNV�IRU�DQG�EHIRUH�SUR�OLIH�RUJDQL]DWLRQV���3ODLQWLIIV KDYH�SUHVHQWHG�SHUVXDVLYH�HYLGHQFH�WKDW�

'U��&ROHPDQ¶V�RSLQLRQV ODFN�VXSSRUW�DQG�WKDW�KHU�ZRUN�KDV�VHULRXV�PHWKRGRORJLFDO�IODZV���,Q�D�

GLIIHUHQW�FDVH��DQRWKHU GLVWULFW� FRXUW�FRPPHQWHG WKDW�³'U��&ROHPDQ¶V� VWXGLHV�DUH� WKH� VXEMHFW�RI�

VLJQLILFDQW�FULWLFLVP�´��3ODQQHG�3DUHQWKRRG�RI�,QG��	�.\���,QF��Y��&RPP¶U�RI�,QG��6WDWH�'HS¶W�RI�

+HDOWK�� ���� )��G� ����� ���� ��WK� &LU�� ������� FHUW�� JUDQWHG�� MXGJPHQW� YDFDWHG� VXE� QRP� %R[� Y��

3ODQQHG�3DUHQWKRRG�RI�,QG��	�.\���,QF���1R����������������:/����������8�6��-XO\����������

3ODLQWLIIV� FDOOHG -HIIUH\� +XQWVLQJHU�� 3K�'��� D� VRFLDO� SV\FKRORJ\�� SURIHVVRU DW�

/R\ROD�8QLYHUVLW\�&KLFDJR� DV�D�UHEXWWDO�ZLWQHVV� 'U��+XQWVLQJHU�RSLQHG�WKDW�HPRWLRQV�DQG�VWUHVV�

�� 'U� +XQWVLQJHU�H[SODLQHG�WKDW�VRFLDO�SV\FKRORJ\�³H[DPLQHV�KRZ�RXU�WKRXJKWV��IHHOLQJV�
DQG�EHKDYLRU�DUH�LQIOXHQFHG�E\�RWKHU�SHRSOH�´ DQG�LW�³LQFOXGHV�WKH�VWXG\�RI�MXGJPHQW�DQG�GHFLVLRQ�
PDNLQJ�� WKH� LQIOXHQFH� RI� HPRWLRQ� RQ� GHFLVLRQ�PDNLQJ�� VWHUHRW\SLQJ� SUHMXGLFH�� >DQG@� JURXS�
SURFHVVHV�´��+XQWVLQJHU� 7U�����������9RO����%��S����



��

EHQHILW�GHFLVLRQ�PDNLQJ�DQG�WKDW�UHTXLULQJ�ZRPHQ�WR�ZDLW�IRU�DQ�DGGLWLRQDO��� RU��� KRXUV�DIWHU�

WKH\�KDYH�DOUHDG\�PDGH�D�GHFLVLRQ�ZLOO�QRW�KHOS�WKHP�PDNH�EHWWHU�GHFLVLRQV���6HH +XQWVLQJHU��7U��

���������9RO����%��SS� ��������

'U��+XQWVLQJHU��ZKR�VSHFLILFDOO\�VWXGLHV�WKH�GHFLVLRQ�PDNLQJ�SURFHVV� RSLQHG�WKDW�

'U��&ROHPDQ�LV�QRW�DQ�H[SHUW RQ�MXGJPHQW DQG�GHFLVLRQ�PDNLQJ�EHFDXVH�VKH�GRHV�QRW�KDYH�WKH�

UHOHYDQW�EDFNJURXQG�RU� H[SHULHQFH� LQ� WKLV�DUHD� LQ� WHUPV�RI�KHU�JUDGXDWH� WUDLQLQJ�� UHVHDUFK��DQG�

SXEOLFDWLRQV��DQG�EHFDXVH�RI�KHU�PLVLQWHUSUHWDWLRQ RI�WKH�OLWHUDWXUH���6HH�LG� DW���������$V�WR�WKLV�

ODWWHU�UHDVRQ��'U��+XQWVLQJHU�LQGLFDWHG WKDW�'U��&ROHPDQ¶V�³FKDUDFWHUL]DWLRQ RI�WKH�OLWHUDWXUH�LWVHOI�

HLWKHU� GLUHFWO\� FRQWUDGLFWV WKH� FRQFOXVLRQV� RI� WKH� UHVHDUFKHU� VKH¶V� WDONLQJ� DERXW RU� VKH�

PLVFKDUDFWHUL]HV� WKH� OLWHUDWXUH� LQ� D�ZD\� WKDW VXJJHVWV� WKDW� VKH�PD\�QRW� DFWXDOO\�XQGHUVWDQG� WKH

OLWHUDWXUH�WKDW�VKH¶V�GLVFXVVLQJ�´��,G� DW������³>7@KH�FOHDUHVW�H[DPSOH´�RI�WKLV�LV�WKDW�WKH�UHVHDUFK�'U��

&ROHPDQ� FLWHV� ³GLUHFWO\� FRQWUDGLFWV´� KHU� ³EURDG�EDVHG� FODLP� WKDW� HPRWLRQV� KDYH� EDVLFDOO\�

GHOHWHULRXV RU�QHJDWLYH�HIIHFWV�RQ�GHFLVLRQ�PDNLQJ�´��,G� 7KLV�LV�EHFDXVH ³>W@KH�UHVHDUFK�WKDW�VKH�

FLWHV�������VXJJHVWV�RU�FRPHV�WR�WKH�FRQFOXVLRQ�WKDW�HPRWLRQV�KDYH�D�SRVLWLYH�LQIOXHQFH�RQ�GHFLVLRQ�

PDNLQJ�OHDGLQJ�XV�WR�PDNH�WKRXJKWIXO��UDWLRQDO�GHFLVLRQV�´��,G� DW���������'U��+XQWVLQJHU�VWDWHG�

WKDW�'U��&ROHPDQ�UHOLHG�RQ�UHVHDUFK�GRQH�E\�$QWRQLR�5��'DPDVLR�DQG�WKDW�

'DPDVLR¶V� UHVHDUFK� DV� ZHOO� DV� D� ZLGH� YDULHW\� RI� RWKHU� �� �� �� OLWHUDWXUH�
GHPRQVWUDWH�WKDW�WKH�HPRWLRQV�ZH�H[SHULHQFH�ZKHQ�PDNLQJ�GHFLVLRQV�WKDW�
DUH�GLUHFWO\�HOLFLWHG�IURP�WKH�GHFLVLRQ�ZH�KDYH� WR�PDNH�SURYLGH�DGDSWLYH�
IHHGEDFN� RU� SURYLGH� LPSRUWDQW� LQIRUPDWLRQ� DERXW� RXU� GHFLVLRQV�� DQG� WKH�
H[WHQW�WR�ZKLFK�ZH�DWWHQG�WR�WKHP�DQG�XVH�WKHP�ZKHQ�PDNLQJ�D�GHFLVLRQ�
OHDGV�XV�WR�PDNH�RSWLPDO�GHFLVLRQV�

,G� DW����� �'U��+XQWVLQJHU�GHILQHG�DGDSWLYH�IHHGEDFN�DV�³>I@HHGEDFN�WKDW�ZLOO�OHDG�XV�WR�PDNH�D�

GHFLVLRQ�WKDW�LV�FRQVLVWHQW�ZLWK�RXU�JRDOV�DQG�WKDW�ZLOO�XOWLPDWHO\�PDNH�XV�KDSS\�´��,G� DW���������

+H FRQFOXGHG�WKDW�LW�ZDV�³KDUG�WR�VD\´�ZKHWKHU�'U��&ROHPDQ�KDG�FRQVLGHUHG�WKLV�UHVHDUFK�EHFDXVH�

VKH� FLWHG� LW� ³DQG� \HW� FODLPV� WKDW� WKH� UHVHDUFK� GHPRQVWUDWHV� WKDW� HPRWLRQV� DUH� GHWULPHQWDO� WR�
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GHFLVLRQ�PDNLQJ�ZKHQ�� LQ� IDFW�� WKH�FRPSOHWH�RSSRVLWH�FRQFOXVLRQ� LV� UHDFKHG�E\� WKH� UHVHDUFKHUV�

WKHPVHOYHV�DQG�WKH�ILHOG�´��,G� DW���������

'U�� +XQWVLQJHU� GLVDJUHHG� ZLWK� 'U�� &ROHPDQ¶V� RSLQLRQ� WKDW� �� ����������D���K��

SURYLGHV�D�EHQHILW�WR�GHFLVLRQ�PDNLQJ���,Q�WKH�JHQHUDO�GHFLVLRQ�PDNLQJ�SURFHVV� ³LQGLYLGXDOV�DUH�

TXLWH�JRRG�DW�GHWHUPLQLQJ�WKHLU�������DVSLUDWLRQDO�OHYHO��ZKLFK�LV�HVVHQWLDOO\�ZKDW�LV�D�JRRG�HQRXJK�

GHFLVLRQ�IRU�PH�LQ�WKH�FLUFXPVWDQFH�´�DQG�³ZH¶UH�DOVR�TXLWH�JRRG�DW�GHWHUPLQLQJ�H[DFWO\�KRZ�ORQJ�

ZH�QHHG�WR�WKLQN�DERXW�D�GHFLVLRQ�EHIRUH ZH�VKRXOG�VWRS�WKH�GHFLVLRQ�PDNLQJ�SURFHVV�´��,G� DW������

$SSO\LQJ�WKLV�WR�������������D���K���³IRUFLQJ�D�SHUVRQ�WR�WKLQN ORQJHU�ZLOO�SURYLGH�QR�EHQHILW ������

�� ,Q� IDFW�� WKHUH¶V� JRRG� UHVHDUFK� WR� VXJJHVW� WKDW EDVLFDOO\� IRUFLQJ� SHRSOH� WR� WKLQN� PRUH� DERXW

VRPHWKLQJ��WR�DQDO\]H�WKHLU�FKRLFHV��WR�DQDO\]H�WKHLU GHFLVLRQV��ZLOO�OHDG�WKHP�WR�PDNH�VXERSWLPDO

GHFLVLRQV��GHFLVLRQV�WKDW�ZRQ¶W�PDNH�WKHP�KDSS\�´��,G� DW�������

'U��+XQWVLQJHU�IXUWKHU�WHVWLILHG�WKDW�WKH�ODERUDWRU\�EDVHG�VWXGLHV�'U��&ROHPDQ�UHOLHG�

RQ�LQ�IRUPLQJ�KHU�RSLQLRQ�RQ�VWUHVV�DQG�GHFLVLRQ�PDNLQJ�DUH�QRW�FRQVLVWHQW�ZLWK�KHU�RSLQLRQ��EXW�

WKH\�DUH�FRQVLVWHQW�ZLWK�KLV���6HH�LG� DW������'U��+XQWVLQJHU�GLVFXVVHG�D�VWXG\�RQ�VWUHVV�DQG�GHFLVLRQ�

PDNLQJ�LQ�D�ODERUDWRU\�VHWWLQJ�DV�DQ H[DPSOH�RI�WKH�W\SH�RI�UHVHDUFK 'U��&ROHPDQ�FLWHG���,G� DW����

��� ,Q�WKLV�VWXG\��D�JURXS�RI�SDUWLFLSDQWV�ZKR�KDG�H[SHULHQFHG�D�VWUHVVRU��LQ�WKH�IRUP�RI�KDYLQJ�WR�

JLYH�DQ�XQSUHSDUHG�VSHHFK�LQ�IURQW�RI�RWKHUV��ZHUH�JLYHQ�DQ�XQLPSRUWDQW GHFLVLRQ�PDNLQJ�WDVN� ,G�

'U��+XQWVLQJHU�RSLQHG�WKDW�WKLV�W\SH�RI�VWXG\�LV�³ODUJHO\�LUUHOHYDQW´�WR�KLV�RSLQLRQ�FRQFHUQLQJ ��

����������D���K��EHFDXVH�LW�LQYROYHV�ORZ�VWDNHV��³UDSLG�ILUH�´�DQG�³WULYLDO´ GHFLVLRQV ³WKDW�GRQ¶W�

PHDQ�DQ\WKLQJ´ RU�DUH�QRW�LPSRUWDQW DQG LW�LQYROYHV�YHU\�QDUURZ�WLPH�IUDPHV �ILYH WR�WZHQW\�HLJKW

PLQXWHV����,G� DW��������

'U��+XQWVLQJHU LGHQWLILHG�UHVHDUFK�E\ *UDQW�6� 6KLHOGV�DV�EHLQJ�³PRUH�UHOHYDQW�WR�

WKH�DERUWLRQ�GHFLVLRQ´�EHFDXVH�LW�KDV�³PRUH�������UHDO�ZRUOG�DSSOLFDELOLW\�RU�PRUH�GLUHFW�UHOHYDQFH�



��

WR�GHFLVLRQ�PDNLQJ�LQ�SHRSOH¶V�OLYHV��LQFOXGLQJ�KLJK�VWDNHV�GHFLVLRQV�´ ,G� DW������,QVWHDG�RI�KDYLQJ�

SDUWLFLSDQWV� GR� ³D� JDPEOLQJ� WDVN� RU� VRPH� RWKHU� WULYLDO� WDVN�´� 6KLHOGV� VWXGLHG ³ZKDW¶V� FDOOHG� D�

PHDVXUH� RI� DGXOW� GHFLVLRQ� FRPSHWHQF\´ DQG� KDG� SDUWLFLSDQWV� ³FRPSOHWH� D� VHULHV� RI� WDVNV� WKDW�

LQYROYH�������GHFLVLRQ�PDNLQJ�DELOLW\�DW�D�YHU\�JHQHUDO�OHYHO�´ ,G� 7KH�VWXG\ ³HVVHQWLDOO\�FRUUHODWHG�

SHRSOH¶V�VFRUHV�RQ�WKLV�DGXOW�GHFLVLRQ�PDNLQJ�FRPSHWHQF\�VFDOH�WR�LPSRUWDQW�OLIH�RXWFRPHV�OLNH�

TXLWWLQJ�D�MRE�ZLWKLQ�WZR�ZHHNV�DQG�RIWHQ�JRLQJ�WR�MDLO�´ PDNLQJ�LW�D�³ZHOO�YDOLGDWHG�PHDVXUH�RI�

KRZ�ZHOO� \RX�PDNH� GHFLVLRQV� LQ� GDLO\� OLIH�´ ,G� 7KH� VWXG\� LQGXFHG� VWUHVV� RQ� RQH� JURXS� RI�

SDUWLFLSDQWV��EXW�QRW�WKH�RWKHU��DQG�LW�KDG�DOO�RI�WKHP�FRPSOHWH�WKH�³SHUIRUPDQFH�EDVHG�PHDVXUH�RI�

DGXOW�GHFLVLRQ�PDNLQJ�FRPSHWHQFH�´��,G� DW���������,W�IRXQG�WKDW�³WKH�JURXS�WKDW�ZDV�H[SHULHQFLQJ�

VWUHVV�VFRUHG�KLJKHU�RQ�WKLV�PHDVXUH�WKDQ�WKH�JURXS�WKDW�ZDV�LQ�WKH�FRQWUROOHG�FRQGLWLRQ�WKDW�GLG�

QRW�H[SHULHQFH�VWUHVV�´��,G� DW������

'U��+XQWVLQJHU�GLVDJUHHG�ZLWK�'U��&ROHPDQ¶V�³EODQNHW�VWDWHPHQW´�WKDW�LQGLYLGXDOV�

PDNH�PRUH�KXUULHG�� OHVV� UDWLRQDO�GHFLVLRQV�XQGHU�VWUHVV�� �,G� DW����� �7KH�³LQIOXHQFH�RI�VWUHVV�RQ�

GHFLVLRQ�PDNLQJ�LV�YDULHG´�DQG�ZKHWKHU�LW�PDNHV�SHRSOH�WKLQN�IDVWHU�³GHSHQGV�RQ�WKH�SDUWLFXODU�

GHFLVLRQ�FRQWH[W�´��,G�

5HJDUGLQJ� 'U�� &ROHPDQ¶V� RSLQLRQ� WKDW� WLPH� LV� QHFHVVDU\� WR� PD[LPL]H� KXPDQ�

GHFLVLRQDO�SURFHVVHV��'U��+XQWVLQJHU�WHVWLILHG�WKDW�KH�DJUHHG�ZLWK�WKLV�VWDWHPHQW�³LQ�D�JHQHUDO�VHQVH��

�� �� �� EXW� WKH� DPRXQW�RI� WLPH� WKDW� �� �� � EHQHILW>V@ GHFLVLRQ�PDNLQJ� LV�JRLQJ� WR�YDU\� LQGLYLGXDO� WR�

LQGLYLGXDO�DQG�VLWXDWLRQ�WR�VLWXDWLRQ�´��,G� DW������:KHQ�DVNHG�LI�PDNLQJ�D�GHFLVLRQ�TXLFNO\�FDQ�EH�

EHQHILFLDO�� 'U�� +XQWVLQJHU� UHVSRQGHG�� ³<HV�� WKHUH¶V� UHVHDUFK� WKDW� VXJJHVWV� WKDW� LQWXLWLYH� JXW�

UHDFWLRQV�FDQ�OHDG�WR�JRRG�GHFLVLRQV�´��,G� DW���������

,Q� UHVSRQVH� WR� 'U�� &ROHPDQ¶V� WHVWLPRQ\� DERXW� WKH� SUHVHQFH� RI� HPRWLRQ LQ� WKH

GHFLVLRQ�WR�KDYH�DQ�DERUWLRQ��'U��+XQWVLQJHU�WHVWLILHG�WKDW�WKH�VWDWXWRU\�ZDLWLQJ�SHULRG�ZRXOG�QRW�



��

EH� KHOSIXO� WR� D� SHUVRQ�ZKR�ZDV�PDNLQJ� D� GHFLVLRQ�ZLWK� DQ� ³HPRWLRQDO� FRUUHODWH´ EHFDXVH� ����

³GHFLVLRQV� WKDW� DUH� LQIRUPHG� E\� HPRWLRQ� DUH� ODUJHO\� EHQHILFLDO�� >DQG@� OHDG� XV� WR� KDYH� RSWLPDO�

GHFLVLRQV´��DQG�����³ZRPHQ�DUH�DEOH�WR�WKLQN�DERXW�DERUWLRQ�DV�PXFK�DV� WKH\�ZDQW�EHIRUH�WKH\�

FRPH�WR�WKH�FOLQLF�DQG�DIWHU�WKH FOLQLF�DQG�DOVR�ZKLOH�WKH\¶UH�WKHUH�´�DQG�³SHRSOH�DUH�TXLWH�JRRG�DW�

GHWHUPLQLQJ H[DFWO\�KRZ�ORQJ�WKH\�WKLQN�WKH\�QHHG�WR�WKLQN�DERXW�D GHFLVLRQ�´��,G� DW���������'U��

+XQWVLQJHU� VWDWHG� WKDW� WKHUH� LV� ³QR� VWULFW� UHODWLRQVKLS� EHWZHHQ� HPRWLRQ� DQG� UDWLRQDOLW\�´� DQG�

UHVHDUFK�LQGLFDWHV�WKDW�WKH\�DUH�³QRW�LQ�RSSRVLWLRQ�WR�HDFK�RWKHU�´��,G� DW������

'U�� +XQWVLQJHU� WHVWLILHG� WKDW� �� ����������D���K�� ZRXOG� QRW� EHQHILW� D� SHUVRQ�

H[SHULHQFLQJ�DPELYDOHQFH�RU�GHFLVLRQDO�GLVWUHVV�EHFDXVH�WKHVH�DUH�³DYHUVLYH�VWDWHV�´�DQG�D�SHUVRQ

LQVWLQFWLYHO\�ZDQWV WR�UHOLHYH�KHUVHOI�IURP WKHP� ,G� DW���������³>7@KH�UHVHDUFK�LQGLFDWHV�WKDW�WKH�

PRVW�FRPPRQ�ZD\�RI�UHGXFLQJ�IHHOLQJV�RI�DPELYDOHQFH������ LV�WR�WKLQN�LQ�D�PRUH�GHOLEHUDWH�ZD\�

EHFDXVH�GRLQJ�VR�ZLOO�KHOS�XV�UHVROYH�WKDW�QHJDWLYH�VWDWH�´��,G� DW���������:RUU\�LV�DQRWKHU�DYHUVLYH�

VWDWH�WKDW�'U��+XQWVLQJHU�LQGLFDWHG�³WHQGV�WR�WULJJHU�GHOLEHUDWLYH�LQIRUPDWLRQ�SURFHVVLQJ�´�DQG�LW�

³PDN>HV@�XV�WKLQN�DERXW�WKH�GHFLVLRQ�PRUH�EHFDXVH�LW¶V�VRPHWKLQJ�WKDW¶V�LPSRUWDQW�WR�XV�´��,G� DW�

��� +H�HODERUDWHG�RQ�WKLV�DV�IROORZV�

>:@KHQ�SHRSOH�DUH�ZRUULHG��WKH\�KDYH�D�SUHWW\�JRRG�LGHD�RI�KRZ�PXFK�WLPH�
WKH\�QHHG�WR�WKLQN�XQWLO�WKH\�KDYH�FRPH�XS�ZLWK�D�JRRG�GHFLVLRQ�

6R� IRU� DOO� RI� WKHVH� >HPRWLRQDO@� VWDWHV�� SHRSOH� DUH�TXLWH� FDSDEOH�RI�JLYLQJ�
WKHPVHOYHV�HQRXJK�WLPH�������WR�FRPH�WR�D�GHFLVLRQ���6R�WKH�>HPRWLRQDO@�VWDWH�
LWVHOI�LVQ¶W�PDNLQJ�WKHP�WKLQN�OLWWOH�DERXW�D�GHFLVLRQ�RU�WKLQN�LQ�D�UDVK�ZD\���
3HRSOH�DUH�TXLWH�FDSDEOH LI�WKH\�DUH�ZRUULHG�RU�DQ[LRXV�������WR�VD\��KH\��,¶P�
DQ[LRXV��OHW�PH�WKLQN�DERXW�WKLV�PRUH�

7KH� DQ[LHW\� LQ� DOO� WKHVH� RWKHU� VWDWHV�� WKHVH� QHJDWLYH� HIIHFWLYH� VWDWHV�� DUH�
VLJQDOLQJ�WKDW�WKLV�LV�DQ�LPSRUWDQW�GHFLVLRQ��WKDW�WKHUH¶V�VRPH�SUREOHP��7KDW�
MXVW�PDNHV�SHRSOH�WKLQN�PRUH��������>7@KH�HPRWLRQ�GRHVQ¶W�OLPLW�\RXU�WKLQNLQJ�

,G� DW���������2Q�FURVV�H[DPLQDWLRQ��'U��+XQWVLQJHU�LQGLFDWHG�WKDW�WKHUH�PD\�EH�VLWXDWLRQV�LQ�ZKLFK�

DGGLWLRQDO�WLPH�EHQHILWV�GHFLVLRQ�PDNLQJ�EXW�WKDW�³IRUFLQJ�SHRSOH�WR�WKLQN�IRU�D�FHUWDLQ�SHULRG�RI�



��

WLPH�LV�GHWULPHQWDO�´��,G� DW���������

7KH�&RXUW�ILQGV�'U��+XQWVLQJHU¶V�WHVWLPRQ\�WR�EH�IXOO\�FUHGLEOH�DQG�JLYHV�LW�JUHDW�

ZHLJKW�� � +H� SUHVHQWHG� FRQYLQFLQJ� HYLGHQFH� WR� UHEXW� 'U�� &ROHPDQ¶V� RSLQLRQV� RQ� DERUWLRQ� DQG�

GHFLVLRQ�PDNLQJ���+H�GHPRQVWUDWHG�WKDW�HPRWLRQV DQG�VWUHVV EHQHILW�UDWKHU�WKDQ�LQWHUIHUH�ZLWK�WKH�

GHFLVLRQ�PDNLQJ�SURFHVV�DQG�WKDW�D�PDQGDWRU\�ZDLWLQJ�SHULRG�GRHV�QRW�EHQHILW�WKLV�SURFHVV EHFDXVH�

SHRSOH�DUH�TXLWH�JRRG�DW�GHWHUPLQLQJ�IRU�WKHPVHOYHV�KRZ�PXFK�WLPH�WKH\�QHHG�WR�UHDFK�D�GHFLVLRQ�

'HIHQGDQWV�QH[W�FDOOHG�REVWHWULFLDQ�J\QHFRORJLVW�0LFKDHO�3RGUD]D��ZKR RSLQHG�WKDW

������������D���K��LV�³D�UHDVRQDEOH�ODZ´�³LQ�RUGHU�WR�SUHYHQW�FRHUFLRQ�DQG�UHJUHW�´��3RGUD]D��7U��

���������9RO�����S����� +H�VWDWHG�

,W¶V�P\� RSLQLRQ� WKDW�� IRU� D� QRQ�HPHUJHQW� QRQ�XUJHQW� VXUJHU\�� D� ���KRXU�
ZDLWLQJ�SHULRG�LV UHDVRQDEOH�EHFDXVH�LW�LV��PRVW�RI�WKH�WLPH��MXVW�D�IDFW WKDW�
PRVW� VXUJHULHV� WKDW� DUH� RI� DQ\� VLJQLILFDQFH�ZRXOG EH� GRQH�ZLWK� WLPH� LQ�
EHWZHHQ�WKH�LQLWLDO�FRQVXOWDWLRQ DQG�WKH�VXUJHU\��IRU�WKH�SDWLHQW�WR�EH�DEOH�WR
UHVHDUFK��DVN�TXHVWLRQV��DQG�WKRVH�NLQG�RI�WKLQJV��RQ WKHLU�RZQ�EHIRUH�WKH\�
FDPH�EDFN�IRU�WKH�DFWXDO�VXUJHU\�

$QG� WKHQ�P\� RWKHU� RSLQLRQ�ZDV� WKDW� WKHUH¶V� D VLJQLILFDQW� UHJUHW� UDWH� IRU�
DERUWLRQ��DQG�EHFDXVH�RI WKDW�DQG�EHFDXVH�RI������ WKH�SRWHQWLDO IRU�WKLQJV�OLNH�
FRHUFLRQ��,�WKLQN������ LW¶V�D JRRG�LGHD�IRU SDWLHQWV�WR�KDYH�WLPH�WR�WKLQN�DERXW�
WKDW GHFLVLRQ�EHIRUH�WKH\�DUH�WDNHQ�WR�VXUJHU\�

,G� DW ������

'U��3RGUD]D�GHVFULEHG�KLV�SUDFWLFH�DV�EHLQJ ��� REVWHWULFV� DQG�WKH�UHPDLQLQJ ���

LV�VSOLW�EHWZHHQ GRLQJ LQIHUWLOLW\�ZRUN� FRQGXFWLQJ DQQXDO�H[DPV��DQG�WUHDWLQJ�YDULRXV�J\QHFRORJLF�

LVVXHV���6HH�LG� DW���������+H�GRHV�QRW�UHFRPPHQG�RU�SUHVFULEH�³DUWLILFLDO�FRQWUDFHSWLYHV´�RU�ELUWK�

FRQWURO WR�KLV�SDWLHQWV EHFDXVH�KLV�SUDFWLFH�³LV�EDVHG�RQ�WKH�NLQG�RI�D�QDWXUDO�PLQGVHW�RI�WU\LQJ�WR�

KHDO�WKH�ERG\´�DQG�EHFDXVH�RI�KLV�RZQ�UHOLJLRXV�EHOLHIV�DV�D�SUDFWLFLQJ�&DWKROLF���,G� DW���������+H�

VWDWHG�WKDW�KH�GRHV�QRW�SHUIRUP�DERUWLRQV�EHFDXVH�³,�GRQ¶W�EHOLHYH�LQ�WKH�PRUDOLW\�RI�DERUWLRQ�´��,G�

DW������



��

,Q�KLV�SUDFWLFH��'U��3RGUD]D�GRHV�QRW�SHUIRUP�DQ�HOHFWLYH�SURFHGXUH�RQ�WKH�VDPH�GD\�

WKDW�KH�REWDLQV LQIRUPHG�FRQVHQW�IURP D�SDWLHQW�EHFDXVH�WLPH LQ�EHWZHHQ WKH�WZR�LV�QHFHVVDU\ IRU�

LQVXUDQFH�DQG�VFKHGXOLQJ�SXUSRVHV���6HH�LG� DW������7KH�LQIRUPHG�FRQVHQW�PHHWLQJ�W\SLFDOO\�RFFXUV

RQH� WR� WKUHH� GD\V� EHIRUH� WKH SURFHGXUH�� EXW� LW� FDQ� KDSSHQ WZR� ZHHNV� EHIRUH� WKH� SURFHGXUH��

GHSHQGLQJ�RQ�WKH�SDWLHQW¶V�DYDLODELOLW\���6HH�LG� 'U��3RGUD]D GRHV�QRW�NQRZ�³LI�WKDW�WLPH�LV�EXLOW�LQ�

IRU�WKH�SXUSRVH�RI�QHFHVVDULO\�JLYLQJ�LQIRUPHG�FRQVHQW�´�EXW�LQ�KLV�SUDFWLFH�KH�XVHV�WKH�WLPH�IRU�

SDWLHQWV WR�KDYH�DQ�RSSRUWXQLW\ WR�GR�WKHLU RZQ�UHVHDUFK�DQG�DVN�TXHVWLRQV�EHIRUH�WKH�SURFHGXUH���

,G� DW����� �+H�VWDWHG� WKDW�³>D@OPRVW�DOO�RI�P\�SDWLHQWV�FRPH�EDFN�DQG�DVN�DGGLWLRQDO�TXHVWLRQV��

UHJDUGOHVV�RI�WKH�VXUJHU\�´��,G� DW������,Q�KLV�H[SHULHQFH��ZRPHQ�DUH�³GHILQLWHO\´�PRUH�FRQILGHQW�LQ�

WKHLU�GHFLVLRQV WR�KDYH�D�SURFHGXUH�DIWHU�KDYLQJ�WLPH�WR�WKLQN�DERXW�LW� ,G�

2Q�FURVV�H[DPLQDWLRQ��'U��3RGUD]D�DJUHHG�WKDW�SDWLHQWV FDQ�JLYH�LQIRUPHG�FRQVHQW�

ZLWKRXW�ZDLWLQJ��� KRXUV�DQG�WKDW�XQGHU�WKH�OHJDO�GHILQLWLRQ�RI�³LQIRUPHG�FRQVHQW´�SDWLHQWV FDQ�

JLYH� LQIRUPHG�FRQVHQW� WR� DQ� DERUWLRQ�ZLWKRXW�ZDLWLQJ��� KRXUV�� � ,G� DW�������� �+H�DJUHHG� WKDW�

DERUWLRQ�KDV�D�ORZ�FRPSOLFDWLRQ�UDWH�DQG�WKDW�LW�LV�JHQHUDOO\�D�VDIH�SURFHGXUH���6HH�LG� DW������+H�

DFNQRZOHGJHG�KLV�SULRU�WHVWLPRQ\�LQ�ZKLFK�KH�DJUHHG�WKDW�LI�D�ZRPDQ�LV GHQLHG�DFFHVV�WR�DERUWLRQ��

WKH� ULVNV� RI� WKH� SURFHGXUH� ZLOO� LQFUHDVH� EHFDXVH� WKH� SURFHGXUH� PD\� EHFRPH� PRUH� PHGLFDOO\�

FRPSOLFDWHG DV�WLPH�HODSVHV���6HH�LG� DW������

'U��3RGUD]D� WHVWLILHG� WKDW�KH�SHUIRUPV�SURFHGXUHV�RQ�SDWLHQWV� VHHNLQJ� WR� UHYHUVH�

WKHLU� VWHULOL]DWLRQV�� � 6HH� LG� DW� ���� � %DVHG� RQ� KLV� H[SHULHQFH�� ZRPHQ� ³DEVROXWHO\´� UHJUHW� WKHLU�

VWHULOL]DWLRQ�SURFHGXUHV���,G� DW���������+H�VWDWHG�WKDW�LQ�������³WKH�JRYHUQPHQW�LQVWLWXWHG�0HGLFDLG�

VWHULOL]DWLRQ�� EDVLFDOO\�� OLNH� D� ZDLWLQJ� WLPH�� FRROLQJ�RII� SHULRG �� �� � ZKHUH� \RX� KDYH� WR� VLJQ�

VWHULOL]DWLRQ�SDSHUV�DW�OHDVW����GD\V�EHIRUH�\RX�FDQ�GR�D�VWHULOL]DWLRQ�RQ�D�0HGLFDLG�SDWLHQW�EHFDXVH�

WKH\�ZHUH�ZRUULHG�DERXW�FRHUFLRQ�´��,G� DW������+H�VWDWHG�WKDW�³\RX�DVVXPH�WKDW�WKDW�ZDLWLQJ�SHULRG�



��

ZDV�LQVWLWXWHG������ WR�DYRLG�WKLQJV�OLNH�UDVK�GHFLVLRQV�DQG�FRHUFLRQ�DQG�WKLQJV�OLNH�WKDW�´�DQG�KH�

³DVVXPH>G@´�WKLV�WKLUW\�GD\�SHULRG�JLYHV SDWLHQWV�HQRXJK�WLPH�WR�WKLQN�DERXW�WKHLU�GHFLVLRQV���,G� DW�

���� �2Q� FURVV�H[DPLQDWLRQ��'U�� 3RGUD]D DJUHHG� WKDW� WKH� ³0HGLFDLG� VWHULOL]DWLRQ´� ODZ� GRHV� QRW�

SURKLELW�ZRPHQ�IURP�KDYLQJ�D�VWHULOL]DWLRQ�SURFHGXUH�GRQH�LPPHGLDWHO\�RU�LQ�OHVV�WKDQ�WKLUW\ GD\V��

UDWKHU�� LW�VWDWHV� WKDW�GRFWRUV�ZKR�SHUIRUP�D�VWHULOL]DWLRQ�SURFHGXUH�ZLWKRXW�ZDLWLQJ�WKH�UHTXLUHG�

WKLUW\�GD\V�ZLOO�QRW�UHFHLYH�SD\PHQW�IURP0HGLFDLG���,G� DW������2WKHU�WKDQ�³0HGLFDLG�VWHULOL]DWLRQ�´�

'U��3RGUD]D� LV�QRW�DZDUH�RI�DQ\�RWKHU�SURFHGXUH� WKDW� UHTXLUHV�D�ZDLWLQJ�SHULRG�� � ,G� DW����� �+H�

FRQFHGHG�WKDW�$&2*�GRHV�QRW�VXSSRUW�WKH�ZDLWLQJ�SHULRG�IRU�VWHULOL]DWLRQ�SURFHGXUHV�DQG�WKDW�LW�

WKLQNV�WKH�ZDLWLQJ�SHULRG�LQWHUIHUHV�ZLWK�SDWLHQW�DXWRQRP\���6HH�LG�

'U��3RGUD]D�LQGLFDWHG�WKDW�KH�LV�WKH�PHGLFDO�GLUHFWRU�RI�&RQILGHQWLDO�&DUH�0RELOH�

0LQLVWU\��D�SUR�OLIH�RUJDQL]DWLRQ�³WKDW�GRHV�XOWUDVRXQGV�IRU�DW�ULVN�ZRPHQ�´��,G� DW������+H�LV DOVR

D�UHIHUULQJ�SK\VLFLDQ�IRU� WKH�$ERUWLRQ�3LOO�5HVFXH�1HWZRUN��ZKLFK�DUUDQJHV�DSSRLQWPHQWV�ZLWK�

SK\VLFLDQV�IRU�ZRPHQ�ZKR�KDYH�VWDUWHG�WKH�PHGLFDWLRQ�DERUWLRQ�SURFHVV�E\�WDNLQJ�PLIHSULVWRQH�

EXW�ZDQW�WR�SUHYHQW�LW�IURP�ZRUNLQJ�DQG�FDXVLQJ�DQ�DERUWLRQ���6HH�LG� DW�������������'U��3RGUD]D�

VWDWHG�WKDW�ZKHQ�KH�EHFDPH�D�UHIHUULQJ�SK\VLFLDQ�IRU�WKLV�RUJDQL]DWLRQ�IRXU�RU�ILYH�\HDUV�DJR��KH

LQLWLDOO\�UHFHLYHG�WKUHH�WR�ILYH�UHIHUUDOV�D�\HDU���6HH�LG� DW������+H�HVWLPDWHG�UHFHLYLQJ�³WZR�FDOOV�LQ�

WKH�ODVW�\HDU´�EHFDXVH�DQRWKHU�UHIHUULQJ�SK\VLFLDQ�LV�QRZ�LQ�KLV�DUHD���,G� +H�KDV�GRQDWHG�PRQH\�

WR�&RQILGHQWLDO�&DUH�0RELOH�0LQLVWU\�EXW�QRW�WKH�$ERUWLRQ�3LOO�5HVFXH�1HWZRUN���6HH�LG� DW���������

2Q�FURVV�H[DPLQDWLRQ��'U��3RGUD]D�GLG�QRW�GLVSXWH�KLV�SULRU�GHSRVLWLRQ�WHVWLPRQ\�GLVFORVLQJ�WKDW�

KH�KDV�SDUWLFLSDWHG�LQ�ZHHNO\�SUD\HU�FKDLQV�RXWVLGH�RI�3ODQQHG�3DUHQWKRRG�LQ�$PDULOOR��7H[DV���6HH�

LG� DW���������+H�DJUHHG�WKDW�KH�ZDV�RQ�WKH�ERDUG�RI�D�SUR�OLIH�JURXS�LQ�7H[DV�DQG WKDW KH�GRQDWHV

WR�SUR�OLIH�JURXSV���6HH�LG� DW���������

'U��3RGUD]D�KDV�QHYHU�SHUIRUPHG�DQ�DERUWLRQ��KDV�QHYHU�SDUWLFLSDWHG�LQ�DQ�DERUWLRQ�
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SURFHGXUH��DQG�KDV�QHYHU�EHHQ�WUDLQHG�LQ�KRZ�WR�SHUIRUP�DQ DERUWLRQ���6HH�LG� DW���������+H�KDV�

QHYHU�UHIHUUHG�D�SDWLHQW�IRU�DQ�DERUWLRQ�� �6HH�LG� DW����� �+H�KDV�QHYHU�SXEOLVKHG�DQ\ DUWLFOHV RQ�

DERUWLRQ��DQG�KH�KDV�QHYHU�JLYHQ�WDONV�RU�SUHVHQWDWLRQV�RQ�DERUWLRQ���6HH�LG� DW������'U��3RGUD]D�KDV�

QRW�FRQGXFWHG�DQ\�UHVHDUFK�RQ�DERUWLRQ�UHJUHW���,G� DW������� 'U��3RGUD]D�FRQFHGHG�WKDW�D�SDWLHQW�

ZKR�GRHV�QRW�UHWXUQ�IRU�D�SURFHGXUH�DIWHU�DQ�LQLWLDO�DSSRLQWPHQW�FRXOG�KDYH�VRXJKW�FDUH�HOVHZKHUH��

WKH�IDFW�WKDW�VKH�GLG�QRW�UHWXUQ�GRHV�QRW�PHDQ�WKDW�VKH�GLG�QRW�KDYH�WKH�SURFHGXUH�VKH�ZDQWHG�WR�

KDYH���6HH�LG� DW���������+H�UHFRJQL]HG�WKDW�WKHUH�DUH�³PXOWLSOH�UHDVRQV´�ZK\�LW�PLJKW�EH�GLIILFXOW�

IRU�VRPHRQH�WR�UHWXUQ�IRU�DQ�DSSRLQWPHQW���,G� DW������

2Q�FURVV�H[DPLQDWLRQ��'U��3RGUD]D�FRQILUPHG�WKDW�KH�SUHYLRXVO\�VDLG�KH�EHOLHYHV�

DERUWLRQ�LV�LPPRUDO��VHH�LG� DW��������DQG�WKDW�KH�ZRXOG�QRW�SHUIRUP�DQ�DERUWLRQ HYHQ LI�LW�ZDV�

QHFHVVDU\�WR�VDYH�D�ZRPDQ¶V�OLIH���6HH�LG� DW�������� +H�GRHV�QRW�EHOLHYH�WKHUH�LV�HYHU�D�VLWXDWLRQ�LQ�

ZKLFK�DQ�DERUWLRQ�LV�QHFHVVDU\�WR�VDYH�D�OLIH�EHFDXVH�KH�³EHOLHYH>V@�WKHUH¶V�DOZD\V�DQRWKHU�RSWLRQ�´��

,G� DW�����+H�GLG�QRW�GLVSXWH�KLV�SULRU�GHSRVLWLRQ�WHVWLPRQ\�WKDW�KH�GRHV�QRW�EHOLHYH�DERUWLRQ�VKRXOG�

EH�OHJDO��HYHQ�LI�LW LV�PHGLFDOO\�LQGLFDWHG�EHFDXVH�RI�D�ZRPDQ¶V�KHDOWK�FRQGLWLRQ���6HH�LG� DW������

+H�VWDWHG�WKDW�KH�EHOLHYHV�DQ�DERUWLRQ�LV�³XQQHFHVVDU\´�LI�WKHUH�LV�D�VHYHUH RU OHWKDO�IHWDO�DQRPDO\���

,G� +H�DOVR�EHOLHYHV�WKDW�D�VLWXDWLRQ�³GRHV�QRW�H[LVW´�LQ�ZKLFK�LW�ZRXOG�EH�³QHFHVVDU\�WR�SHUIRUP�

DQ�DERUWLRQ�LPPHGLDWHO\�EHFDXVH�D�GHOD\�ZRXOG�FUHDWH�D�VHULRXV�ULVN�RI�VXEVWDQWLDO�DQG�LUUHYHUVLEOH�

LPSDLUPHQW�RI�PDMRU�ERGLO\�IXQFWLRQV�IRU�D�ZRPDQ�´��,G� DW���� 7KHUHIRUH��LQ�KLV�RSLQLRQ� D�PHGLFDO�

HPHUJHQF\� XQGHU� �� ����������D���K�� FRXOG� QHYHU� RFFXU�� EXW� KH� ³XQGHUVWDQG>V@� WKDW� WKHUH� DUH�

SK\VLFLDQV�ZKR�ZRXOG�KDYH�D�GLIIHUHQW�RSLQLRQ�WKDQ�PH�´��,G� DW������'U��3RGUD]D�LQGLFDWHG WKDW�KH�

ZRXOG�QHYHU�UHIHU�D�SDWLHQW IRU�DQ�DERUWLRQ��HYHQ�IRU�D�KHDOWK�FRQGLWLRQ���6HH�LG� 1RU�ZRXOG�KH�UHIHU�

D� SDWLHQW� IRU� DQ� DERUWLRQ LI� LW� ZDV� QHFHVVDU\� WR� VDYH� KHU� OLIH� EHFDXVH� KH� GRHVQ¶W� ³EHOLHYH� WKDW�

VLWXDWLRQ�H[LVWV�´��,G� DW���������



��

7KH�&RXUW�LV�XQDEOH�WR�DFFRUG�'U��3RGUD]D¶V�WHVWLPRQ\��ZKLFK�LV�ODUJHO\�LUUHOHYDQW�

WR�WKH�LVVXHV�WKH�&RXUW�PXVW�GHFLGH� DQ\�VLJQLILFDQW�ZHLJKW���'U��3RGUD]D�KDV�QHYHU�SHUIRUPHG�DQ�

DERUWLRQ DQG KDV�QHYHU�VWXGLHG�DERUWLRQ�UHJUHW���+LV�WHVWLPRQ\�DERXW�KLV�RZQ�SUDFWLFH�UHODWHV�WR�

RWKHU�PHGLFDO� SURFHGXUHV IRU�ZKLFK� WKHUH� LV� QR�PDQGDWRU\�ZDLWLQJ� SHULRG�� � 7KHVH� SURFHGXUHV�

W\SLFDOO\� IROORZ� D� FHUWDLQ� GLDJQRVLV�� DQG� WKH\� FDQQRW� EH� SHUIRUPHG� RQ� WKH� VDPH� GD\� DV� WKH�

FRQVXOWDWLRQ�YLVLW�EHFDXVH� WKH\� UHTXLUH� WLPH�EHIRUH� WKH�SURFHGXUH� IRU VFKHGXOLQJ�DQG LQVXUDQFH�

SXUSRVHV� 6HH�LG� DW������� 'U��3RGUD]D�VWDWHG�WKDW�KLV�SHUVRQDO�RSLQLRQ�RQ�DERUWLRQ�GRHV QRW�DIIHFW�

KLV�WHVWLPRQ\��VHH�LG� DW���� EXW�LW�LV�DSSDUHQW�WKH�KH�KDV�VWURQJ�SHUVRQDO�DQG�UHOLJLRXV YLHZV�RQ�

DERUWLRQ� WKDW� KDYH� LQIOXHQFHG KLV� PHGLFDO� SUDFWLFH DQG KLV� LQYROYHPHQW� LQ� ³YDULRXV� SUR�OLIH�

RUJDQL]DWLRQV RYHU�WKH�ODVW����\HDUV�´ ,G� DW����

'HIHQGDQWV�QH[W FDOOHG�9DQHVVD�/HIOHU��3K�'���WKH�'LUHFWRU�RI�9LWDO�6WDWLVWLFV�RI�WKH�

7HQQHVVHH� 'HSDUWPHQW� RI�+HDOWK �³7'2+´�� 'U�� /HIOHU� VXSHUYLVHV� WKH� 6WDWH¶V� FROOHFWLRQ� DQG�

PDLQWHQDQFH�RI�YLWDO�HYHQWV�GDWD��LQFOXGLQJ�LQGXFHG�WHUPLQDWLRQ�RI�SUHJQDQF\��³,723´� VWDWLVWLFV���

6HH /HIOHU��7U�����������9RO�����S� �����7KH�7'2+ FROOHFWV�,723�GDWD�RQ�DERUWLRQV�SHUIRUPHG�LQ�

7HQQHVVHH��DV�ZHOO�DV�³UHSRUWV�RI�DERUWLRQ�HYHQWV�WKDW�KDSSHQ�WR�7HQQHVVHH�UHVLGHQWV�RXW�RI�VWDWH�´�

LI�WKH�RXWVLGH�VWDWH�HOHFWV�WR�VKDUH�WKDW�GDWD���,G� DW������:LWKLQ�7HQQHVVHH� WKH�7'2+ FROOHFWV�,723�

GDWD� IURP� DERUWLRQ� SURYLGHUV�� � 6HH� LG� DW� ���� � 7KH� FROOHFWHG� ,723� GDWD� LV� WKHQ� FRPSLOHG� DQG�

SXEOLVKHG�DQQXDOO\���6HH�LG� DW���������VHH ';��������,723�DQQXDO�UHSRUWV IRU������WR�������

2Q� FURVV� H[DPLQDWLRQ�� 'U�� /HIOHU� LQGLFDWHG� WKDW� ³WKH� PDMRULW\� RI� DERUWLRQV� >LQ�

7HQQHVVHH@�DUH�SURYLGHG�DW�RXWSDWLHQW�FOLQLFV�UDWKHU� WKDQ�D�KRVSLWDO´�DQG�WKDW�³LW� LV�D�YHU\��YHU\�

VPDOO�QXPEHU�WKDW�DUH�SURYLGHG�RXWVLGH�RI�WKH�FOLQLF�´�SRVVLEO\�OHVV�WKDQ������/HIOHU��7U����������

�9RO� ���SS�������� 7KH�SDUWLHV�LQ�WKLV�PDWWHU�VWLSXODWHG�WKDW�DV�RI�2FWREHU����������WKH\�NQHZ�RI�

HLJKW� DERUWLRQ� SURYLGHUV� LQ� 7HQQHVVHH� �H[FOXGLQJ� KRVSLWDOV� DQG� LQGLYLGXDO�
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REVWHWULFLDQV�J\QHFRORJLVWV��� � ���� %ULVWRO�5HJLRQDO�:RPHQ¶V� &HQWHU� LQ� %ULVWRO�� ���� &DUDIHP� LQ�

0RXQW�-XOLHW������.QR[YLOOH�&HQWHU�IRU�5HSURGXFWLYH�+HDOWK�LQ�.QR[YLOOH������0HPSKLV�&HQWHU�IRU�

5HSURGXFWLYH�+HDOWK��³&KRLFHV�0HPSKLV´��LQ�0HPSKLV������33710�LQ�.QR[YLOOH���������33710�

LQ�0HPSKLV��WZR�IDFLOLWLHV���DQG�����33710�LQ�1DVKYLOOH��

'U��/HIOHU�FUHDWHG�YLVXDO�UHSUHVHQWDWLRQV RI�WKH�GDWD�IURP�WKH�DQQXDO�UHSRUWV��ZKLFK�

VKH� GLVFXVVHG� GXULQJ� KHU� WHVWLPRQ\�� � ,Q� GLVFXVVLQJ� D� JUDSK� VKRZLQJ WKH� UDWH� DQG� QXPEHU� RI�

DERUWLRQV� UHSRUWHG� E\� 7HQQHVVHH� UHVLGHQWV� DQG� 7HQQHVVHH� SURYLGHUV IURP� ����� WR� ������ VKH�

LQGLFDWHG�WKDW

WKH�QXPEHU�RI�7HQQHVVHH�UHVLGHQWV�ZKR�KDYH�UHFHLYHG�DQ�DERUWLRQ�DQG�WKH�
UDWH�RI�7HQQHVVHH�UHVLGHQWV�ZKR�KDYH�UHFHLYHG�DQ�DERUWLRQ�RYHU�WKLV�WLPH�
SHULRG�KDV�EHHQ�GHFUHDVLQJ�VWHDGLO\�>VLQFH�����@��DQG�DOVR�WKH�QXPEHU�RI�
DERUWLRQ�VHUYLFHV�WKDW�DUH�SURYLGHG�LQ�WKH�VWDWH�RI�7HQQHVVHH�KDYH�DOVR�EHHQ�
GHFUHDVLQJ�VLQFH������

,G� DW������� 'U��/HIOHU�ODWHU�H[SDQGHG�WKLV�WLPH�IUDPH�DQG�DGGHG�WKDW�³WKHUH�KDV�EHHQ�D�GHFUHDVH�

LQ�WKH�QXPEHU�DQG�UDWH�RI�DERUWLRQV´�REWDLQHG�LQ�7HQQHVVHH�EHWZHHQ������DQG������ ,G� DW����������

'U�� /HIOHU� GLVFXVVHG D� JUDSK� LOOXVWUDWLQJ WKH� SHUFHQWDJH� RI� DERUWLRQV SHUIRUPHG�

EHWZHHQ������DQG������DW�YDULRXV�JHVWDWLRQDO�DJHV IURP�³OHVV�WKDQ�RU�HTXDO�WR���ZHHNV�������WKURXJK�

���ZHHNV�JHVWDWLRQ�´ ,G� DW������6KH�LQGLFDWHG�WKDW WKH�³RYHUDOO�SLFWXUH´�VKRZQ�LQ�WKH�JUDSK�LV�WKDW�

LQ� ����� ³OHVV� WKDQ� ��ZHHNV� JHVWDWLRQ�ZDV� WKH�PRVW� FRPPRQ� WLPH�SHULRG� WKDW� DQ� DERUWLRQ�ZDV�

SHUIRUPHG�´�EXW�RWKHUZLVH�³��WR���ZHHNV�UHPDLQV�WKH�KLJKHVW� WLPH�SHULRG�IRU�DQ�DERUWLRQ�WR�EH�

SHUIRUPHG��DQG�LW�VWHDGLO\�GHFUHDVHV�DIWHU�WKDW��XQWLO�ZH�JHW�WR�DERXW����WR����ZHHNV��ZKHUH�WKHQ�

YHU\�IHZ�DERUWLRQV�DUH�SHUIRUPHG�DW�WKDW�WLPH�SHULRG�´��,G� DW���� ,Q�DGGLWLRQ��EHWZHHQ������DQG�

�����WKHUH�ZDV�D�GHFUHDVH�LQ�WKH�SHUFHQWDJH�RI�DERUWLRQV�SHUIRUPHG�DW�OHVV�WKDQ�RU�HTXDO�WR���ZHHNV��

KRZHYHU��'U�� /HIOHU� VWDWHG� WKDW� ³���������� VHHPV� WR� EH� WKH� WXUQLQJ� SRLQW��ZKHUH� �� �� � WKHUH� LV�

VLJQLILFDQWO\�PRUH�DERUWLRQ�KDSSHQLQJ�DW OHVV�WKDQ�VL[�ZHHN�SHULRG�WKHQ�WKH�VHYHQ�WR�HLJKW�SHULRG��
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7KHQ�DIWHU�WKDW��WKH�OLQHV�VHHP�WR�WUDFN IDLUO\�SDUDOOHO�WR�HDFK�RWKHU�´��,G� DW������� ,Q�UHYLHZLQJ�

VRPH�RI�WKH�\HDUV�LQGLYLGXDOO\��'U��/HIOHU H[SODLQHG�WKDW�LQ�������³DW�OHVV�DQG�RU�HTXDO�WR�� ZHHNV´�

LV�³WKH�ODUJHVW�VKDUH�RI�DERUWLRQV�´�DQG�³>W@KHQ�LW�GHFUHDVHV�VWHDGLO\�RYHU�WLPH�´��,G� DW����������,Q�

������WKHUH�ZDV�DOVR�³D�KLJKHU�UDWH�IRU�OHVV�RU HTXDO�WR���ZHHNV��EXW�QRW�VR�PXFK�KLJKHU�WKDQ���WR�

� ZHHNV��DQG��DJDLQ��WKDW�GHFUHDVHV�VWHDGLO\�RYHU�WKH GLIIHUHQW�JHVWDWLRQDO�DJHV�´��,G� DW���������,Q�

����� ³ZH� VHH� DJDLQ�� IHZHU� DERUWLRQV� KDSSHQLQJ� DW� OHVV� WKDQ� �� ZHHNV� �� WR� �� ZHHNV�� DQG�

LQFUHDVLQJO\�EHFRPHV�PRUH�FRPPRQ�>DW@���WR ���ZHHNV�����WR���� %XW�HYHQWXDOO\��ZH�JHW�WR�WKH�

SRLQW�ZLWK�DOO WKHVH�OLQHV��YHU\�IHZ�DERUWLRQV�DUH�RFFXUULQJ�DIWHU��� ZHHNV�RI�JHVWDWLRQ�´��,G� DW����

7KH�ILQDO�GLDJUDP 'U� /HIOHU�GLVFXVVHG�ZDV�³D�FXPXODWLYH�FROXPQ�JUDSK´�UHIOHFWLQJ�

WKH�SHUFHQWDJH�RI�DERUWLRQV�SHUIRUPHG�DW�YDULRXV�JHVWDWLRQDO�DJHV EHWZHHQ������DQG������ ,G� DW�

�����7KLV�WKLUG�JUDSK�VKRZHG�WKDW

DJDLQ�� WKH� PDMRULW\� RI� DERUWLRQV� DUH� SHUIRUPHG� DW� OHVV� WKDQ� ��� ZHHNV�
JHVWDWLRQDO� DJH�� � 7KDW� LV� EHFRPLQJ� D� VPDOOHU� VKDUH� RYHU� WLPH� UHODWLYH� WR�
DERUWLRQV� WKDW�DUH�SHUIRUPHG�DW���� WR����ZHHNV�DQG���� WR����ZHHNV��DQG�
WKURXJKRXW� WKH� WLPH� SHULRG�� DERUWLRQV� WKDW� KDSSHQ� DIWHU� ��� ZHHNV� DUH�
H[FHHGLQJO\�VPDOO�

,G� ,Q�DGGLWLRQ��WKH�JUDSK�UHIOHFWV�WKDW�³DERUWLRQV�WKDW�KDSSHQ�>DW@�OHVV�WKDQ�RU�HTXDO�WR�VL[�ZHHNV�

KDYH� EHHQ� GHFUHDVLQJ� VLQFH� ����´� DQG� WKDW� ³>W@KH� VHYHQ� WR� HLJKW�ZHHN� UDQJH� KDV� DOVR� EHHQ�

GHFUHDVLQJ�� >DOWKRXJK@�QRW�DV�GUDPDWLFDOO\�´� � ,G� DW���� 6KH� ODWHU�DGGHG� WKDW�³WKHUH�KDV�EHHQ�D�

GHFUHDVH�LQ�WKH�QXPEHU�RI�DERUWLRQV�SULRU�WR�VL[�ZHHNV�´��,G� DW�����

7KH�&RXUW�ILQGV�'U��/HIOHU¶V�WHVWLPRQ\�WR�EH�IXOO\�FUHGLEOH�DQG�JLYHV�LW�JUHDW�ZHLJKW���

6KH�WHVWLILHG�FRQYLQFLQJO\�WKDW�,723�DQQXDO�UHSRUWV SXEOLVKHG E\�WKH�6WDWH�RI�7HQQHVVHH�UHIOHFW�D�

GHFUHDVH�EHWZHHQ������ DQG������ LQ� WKH�QXPEHU�RI�7HQQHVVHH� UHVLGHQWV�ZKR�KDYH� UHFHLYHG�DQ�

DERUWLRQ�� WKH� UDWH� RI� 7HQQHVVHH� UHVLGHQWV� ZKR� KDYH� UHFHLYHG� DQ� DERUWLRQ�� DQG� WKH� QXPEHU� RI�

DERUWLRQ�VHUYLFHV�SURYLGHG�LQ�7HQQHVVHH���7KH�QXPEHU�DQG�UDWH RI�DERUWLRQV�REWDLQHG�LQ�7HQQHVVHH�
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KDV�GHFUHDVHG�EHWZHHQ������DQG��������,Q������DQG�������PRVW�DERUWLRQV�ZHUH�SHUIRUPHG�³DW�OHVV�

DQG�RU�HTXDO�WR���ZHHNV�/03�´ EXW�IURP ���� WR����� WKH�QXPEHU�RI�DERUWLRQV�SHUIRUPHG�DW�WKLV�

JHVWDWLRQDO�DJH��DQG�DW�� WR�� ZHHNV�/03��KDV�GURSSHG� ,Q�������DERUWLRQ�ZDV�PRUH�FRPPRQ�DW��

WR��� ZHHNV�/03� %HWZHHQ������DQG�������WKH SHUFHQWDJH RI�DERUWLRQV�SHUIRUPHG�DW�OHVV�WKDQ���

ZHHNV�/03 PDGH�XS�³WKH�PDMRULW\�RI�DERUWLRQV�´�EXW�WKLV�³EHFRPHV�D�VPDOOHU�VKDUH�������UHODWLYH�WR�

DERUWLRQV�WKDW�DUH�SHUIRUPHG�DW����WR����ZHHNV�DQG����WR����ZHHNV�´��,G� DW������'XULQJ�WKLV�WLPH�

SHULRG��WKH�SHUFHQWDJH�RI�DERUWLRQV�WKDW�WRRN SODFH�DIWHU��� ZHHNV�/03�ZDV�PDUJLQDO��

3ODLQWLIIV�FDOOHG�$QWRQLD�%LJJV� 3K�'�� D�UHSURGXFWLYH�KHDOWKFDUH�UHVHDUFKHU�DW�WKH�

8QLYHUVLW\�RI�&DOLIRUQLD�6DQ�)UDQFLVFR��WR�UHEXW�WKH�WHVWLPRQ\�RI�'UV��&ROHPDQ�DQG 3RGUD]D���'U��

%LJJV�RSLQHG�WKDW�WKH�VWDWXWRU\�ZDLWLQJ�SHULRG�GRHV QRW�EHQHILW�ZRPHQ�ZKR�DUH�VHHNLQJ�DERUWLRQV�

LQ�7HQQHVVHH DQG WKDW�KHU�RSLQLRQV�ZRXOG�EH�QR�GLIIHUHQW�LI�WKH�ZDLWLQJ�SHULRG�ZHUH��� LQVWHDG�RI�

�� KRXUV���6HH %LJJV��7U�����������9RO�����S� ������

'U��%LJJV�GLVDJUHHV ZLWK�'U��&ROHPDQ¶V�RSLQLRQV�UHJDUGLQJ WKH�HIIHFWV�RI�DERUWLRQ�

RQ�PHQWDO�KHDOWK�³>E@HFDXVH�WKHUH�LV�D�ORW�RI�GDWD�RQ�WKLV�WRSLF��DQG�ZKHQ�ZH�ORRN�DW�DOO�RI�WKLV�GDWD�

WRJHWKHU��LW�UHDOO\�FOHDUO\�VKRZV�WKDW�DERUWLRQ�GRHV�QRW�LQFUHDVH�ZRPHQ¶V�ULVN�RI�KDYLQJ�H[SHULHQFHG

QHJDWLYH�PHQWDO�KHDOWK�RXWFRPHV�´��,G� DW �����'U��%LJJV EDVHG�WKLV�FRQFOXVLRQ�RQ�³RQ�D�QXPEHU�RI�

SDSHUV��>KHU@ RZQ�ZRUN��>DQG@�VRPH�RI�WKH�KLJK�TXDOLW\�OLWHUDWXUH�������RQ�WKH�WRSLF�´��,G� 'U��%LJJV�

DOVR�GLVDJUHHV ZLWK�'U��&ROHPDQ¶V�RSLQLRQ�WKDW�D�ZDLWLQJ�SHULRG�ZRXOG�EHQHILW�ZRPHQ¶V GHFLVLRQ�

PDNLQJ�EHFDXVH�VKH�³VHH>V@�QR�HYLGHQFH�WKDW�D�ZDLWLQJ�SHULRG�ZRXOG�KHOS�ZRPHQ�LQ�DQ\�ZD\��DQG��

LQ�IDFW��WKH�OLWHUDWXUH�VKRZV�WKH�RSSRVLWH��WKDW�LW�LQFUHDVHV�ZRPHQ¶V�EXUGHQV��FRVWV��WUDYHO��GHOD\V�´��

,G� DW���������2Q�WKH�LVVXH�RI�UHJUHW��'U��%LJJV�DJUHHV�WKDW�VRPH�SHRSOH UHJUHW�WKHLU�DERUWLRQV�RU�

ODWHU�EHOLHYH�LW�ZDV�WKH�ZURQJ�GHFLVLRQ�IRU�WKHP���6HH�LG� DW�������+RZHYHU��'U��%LJJV�GLVDJUHHV�

ZLWK�'U��&ROHPDQ¶V�VXJJHVWLRQ�WKDW�UHJUHW�LV�FRPPRQ� ,G� 'U��%LJJV�³VHH>V@ QR�HYLGHQFH�WKDW�WKH�
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PDQGDWRU\�GHOD\�ODZ�ZRXOG�KDYH�DQ\�HIIHFW�RQ�ZKHWKHU�RU�QRW�WKH\�UHJUHW�WKHLU�DERUWLRQV��DQG�,�

GHILQLWHO\�GRQ¶W�DJUHH�WKDW�PRVW�ZRPHQ�UHJUHW�WKHLU�DERUWLRQV�´� ,G� DW����� 6KH VWDWHG�WKDW�³>Z@H�

KDYH FOHDU�HYLGHQFH� WKDW�PRVW�ZRPHQ�DUH�YHU\�FHUWDLQ�RI WKHLU�GHFLVLRQV��DQG�ZH�DFWXDOO\�HYHQ�

NQRZ�WKDW�ZRPHQ ZKR�DUH�GHQLHG�FDUH��RU�WXUQHG�DZD\�IURP�FDUH��UHJUHW EHLQJ�WXUQHG�DZD\�´��,G�

'U�� %LJJV� LQGLFDWHG� WKDW�PRVW� RI� KHU� UHVHDUFK� RQ� DERUWLRQ� DQG�PHQWDO� KHDOWK� LV

WKURXJK� WKH� 7XUQDZD\� 6WXG\�� D� SURVSHFWLYH� ORQJLWXGLQDO� VWXG\� WKDW� LQWHUYLHZHG� QHDUO\� ������

ZRPHQ�VHHNLQJ�DQ�DERUWLRQ�³RQH�ZHHN�SRVWDERUWLRQ�VHHNLQJ´�DQG�WKHQ�HYHU\�VL[�PRQWKV IRU�ILYH�

\HDUV��� ,G� DW���������7KH�VWXG\�ORRNHG�DW�WZR�JURXSV�RI�ZRPHQ�������ZRPHQ�ZKR�REWDLQHG�DQ�

DERUWLRQ�DQG�ZHUH�MXVW�EHORZ�WKH�JHVWDWLRQDO�DJH�OLPLW��DQG�����ZRPHQ�ZKR�ZHUH�XQDEOH�WR�REWDLQ�

DQ�DERUWLRQ�EHFDXVH�WKH\�ZHUH�EH\RQG�WKH�JHVWDWLRQDO�DJH�OLPLW��� 6HH�LG� DW����� 7KH�SDUWLFLSDQWV�

ZHUH�UHFUXLWHG�IURP�WKLUW\�FOLQLFV� ORFDWHG�LQ�WZHQW\�WZR�VWDWHV��VRPH�ZLWK�ZDLWLQJ�SHULRG�ODZV�

WKURXJKRXW�WKH�8QLWHG�6WDWHV���6HH�LG� DW���������³>(@DFK�FOLQLF�ZDV�VHOHFWHG�EHFDXVH�LW�SURYLGHG�

WKH�ODWHVW�JHVWDWLRQDO�DJH�OLPLW�RI�DQ\�RWKHU�IDFLOLW\�ZLWKLQ�����PLOHV>�@�������UHSUHVHQW>LQJ@�WKDW�ODVW�

VWRS�FOLQLF�IRU�ZRPHQ�ZKHUH�WKH\�FRXOG�REWDLQ�FDUH�´��,G� DW����� 7KH 7XUQDZD\�6WXG\�IRXQG�WKDW�

WKHUH�ZHUH�QR�ORQJ�WHUP�GLIIHUHQFHV�EHWZHHQ�WKH�WZR�JURXSV�RI�ZRPHQ�LQ�WHUPV�RI�FHUWDLQ PHQWDO�

�� 'U��%LJJV�LGHQWLILHG�WKH�7XUQDZD\�6WXG\¶V�ORQJLWXGLQDO�GHVLJQ�DV�RQH�RI�LWV�VWUHQJWKV��
DQG�VKH�GLVFXVVHG�RWKHUV� 6HH %LJJV��7U�����������9RO�����S������� 7KLV�VWXG\�LV�³YHU\�XQLTXH´�
EHFDXVH�LW�³FRPHV�DV�FORVH�DV�\RX�SRVVLEO\�FRXOG�WR�UDQGRPL]DWLRQ´�DQG�DOORZV�UHVHDUFKHUV�WR�ORRN�
DW�WZR�³YHU\�VLPLODU�JURXSV�RI�ZRPHQ�ZKR�DUH�VHHNLQJ�WKH�VDPH�WKLQJ�´��,G� DW������,W XVHG�YDOLGDWHG�
PHDVXUHV�RI�PHQWDO�KHDOWK�DQG�ZHOO�EHLQJ��DQG�LW�FRQWUROOHG�IRU�SULRU�PHQWDO�KHDOWK�KLVWRU\�DQG�
RWKHU�IDFWRUV�WR�UHGXFH�WKH�OLNHOLKRRG�RI�HUURQHRXVO\�DWWULEXWLQJ�QHJDWLYH�PHQWDO�KHDOWK�LVVXHV�WR�
WKH�DERUWLRQ���6HH�LG� DW��������

�� 2Q�FURVV�H[DPLQDWLRQ��'U� %LJJV�FODULILHG�WKDW�WKH�VWXG\�GLG�QRW�IROORZ�ZRPHQ�ZKR�ZHUH�
QRW�VHHNLQJ�DQ�DERUWLRQ� 6HH %LJJV��7U�����������9RO�����SS�����������6KH�LV�QRW�DZDUH�RI�D�VWXG\�
WKDW�FRPSDUHV�WKH�PHQWDO KHDOWK�RXWFRPHV�RI�WKH�WZR�JURXSV�LQFOXGHG�LQ�WKH�7XUQDZD\�6WXG\�ZLWK�
WKH�PHQWDO KHDOWK�RXWFRPHV�RI�ZRPHQ�ZKR�FRPH�WR�D�ILUVW�DERUWLRQ�DSSRLQWPHQW�DQG�WKHQ�GHFLGH�
WKH\�GR QRW�ZDQW�WR�KDYH�DQ�DERUWLRQ���6HH�LG� DW��������



��

KHDOWK�RXWFRPHV�� ³ERWK� JURXSV��ZRPHQ�ZKR�KDG�DQ� DERUWLRQ� DQG�ZRPHQ�ZKR�ZHUH�GHQLHG� DQ�

DERUWLRQ��>KDG@�VLPLODU�OHYHOV�RI�DQ[LHW\��GHSUHVVLRQ��VXLFLGDO�LGHDWLRQ>�@�SRVWWUDXPDWLF�VWUHVV��>DQG@�

VHOI�HVWHHP�´�� ,G� DW�������

'U��%LJJV�GLVDJUHHG�ZLWK�'U��&ROHPDQ¶V�RSLQLRQ�WKDW� WKH�7XUQDZD\�6WXG\¶V�ORZ�

SDUWLFLSDWLRQ�UDWH�LV�D�IDWDO�IODZ���6HH�LG� DW�������'U��%LJJV�VWDWHG�WKDW�WKH�SDUWLFLSDWLRQ�UDWH�LV�³ZKDW�

\RX�ZRXOG�H[SHFW´�IRU�VLPLODUO\�GHVLJQHG�ORQJLWXGLQDO�VWXGLHV���,G� DW����������7KH�VWXG\�³KDG�DQ�

LQFUHGLEO\�JRRG� UHWHQWLRQ� UDWH´� IRU� WKLV� W\SH�RI� VWXG\�EHFDXVH� LW� ³ORVW�RQO\� ILYH�SHUFHQW�RI� >LWV@�

SDUWLFLSDQWV�IURP�ZDYH�WR�ZDYH´��L�H���HYHU\�VL[�PRQWKV��RYHU�WKH�ILYH�\HDU�SHULRG���,G� DW������������

2Q�FURVV�H[DPLQDWLRQ��'U��%LJJV�GLG�QRW�GLVSXWH�WKDW�³DW�OHDVW�RYHU����SHUFHQW´�RI�WKH�SDUWLFLSDQWV�

³KDYH�GURSSHG�RXW�RI�WKH�VWXG\�RYHU�WLPH�´��,G� DW�������'U��%LJJV�³WRRN�PDQ\�VWHSV�LQ�RUGHU�WR�

DVVHVV�WR�ZKDW�H[WHQW�WKH�SDUWLFLSDWLRQ�UDWH�PD\�KDYH�ELDVHG�RXU�ILQGLQJV�´�DQG�WKH SXEOLVKHG�UHVXOWV�

RI�KHU�VHQVLWLYLW\�DQDO\VHV�³VKRZ�WKDW�WKH�RYHUDOO�FRQFOXVLRQV�������GR�QRW�GLIIHU�ZKHQ�ZH�UXQ�WKH�

DQDO\VHV�LQ�WKRVH�GLIIHUHQW�ZD\V�´��,G� DW�������

'U��%LJJV¶ RZQ�UHVHDUFK�RQ�DERUWLRQ�DQG�PHQWDO�KHDOWK�LV�FRQVLVWHQW�ZLWK�³D�JHQHUDO�

FRQVHQVXV�ZLWKLQ�WKH�VFLHQWLILF�FRPPXQLW\´�RQ�WKLV�WRSLF���,G� DW�������6KH LQGLFDWHG�WKDW�³D�VHULHV�

RI� UHYLHZV� �� �� �� SXEOLVKHG� E\� OHDGLQJ� PHQWDO� KHDOWK� RUJDQL]DWLRQV�� SV\FKLDWULF� RUJDQL]DWLRQV��

VFLHQWLILF� RUJDQL]DWLRQV�� DQG� UHVHDUFKHUV� �� �� �� KDYH� FRQFOXGHG� WKDW� DERUWLRQ� GRHV� QRW� LQFUHDVH�

ZRPHQ¶V� ULVNV� IURP� D� QHJDWLYH�PHQWDO� KHDOWK� RXWFRPH�´� � ,G� DW� �������� � 7KHVH� RUJDQL]DWLRQV�

LQFOXGH� WKH� $PHULFDQ� 3V\FKRORJLFDO� $VVRFLDWLRQ �³$3$´��� ZKLFK� 'U�� %LJJV� GHVFULEHG� DV� WKH�

�� :LWK� UHVSHFW� WR� GHSUHVVLRQ�� VXLFLGDO� LGHDWLRQ�� DQG� V\PSWRPV� RI� SRVWWUDXPDWLF� VWUHVV�
³>W@KHUH�ZDV�QR�GLIIHUHQFH>@�EHWZHHQ�WKH�ZRPHQ�ZKR�REWDLQHG�DQ�DERUWLRQ�DQG�WKH�ZRPHQ�ZKR�
GLG�QRW�REWDLQ�DQ�DERUWLRQ´�³IRU�WKH�HQWLUH�ILYH�\HDU�SHULRG�´��%LJJV��7U�����������9RO�����SS� ���
������:LWK�UHVSHFW�WR�DQ[LHW\��³ZRPHQ�ZKR�ZHUH�XQDEOH�WR�REWDLQ�DQ�DERUWLRQ�KDG�KLJKHU�OHYHOV�RI�
DQ[LHW\�DW� WKH� WLPH�RI�EHLQJ�GHQLHG�DQ�DERUWLRQ� WKDQ� WKH�ZRPHQ�ZKR�ZHUH�DEOH� WR�REWDLQ� WKHLU�
DERUWLRQ�´��,G� DW������%XW�³E\�VL[�PRQWKV�WR�RQH�\HDU��WKH�WZR�JURXSV�GLG�QRW�GLIIHU>@�IRU�WKH�UHVW�RI�
WKH�ILYH�\HDU�SHULRG�´��,G� DW�����
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³OHDGLQJ�PHQWDO�KHDOWK�RUJDQL]DWLRQ�LQ�WKH�8�6��´ WKH�$FDGHP\�RI�0HGLFDO�5R\DO�&ROOHJHV�LQ�WKH�

8QLWHG�.LQJGRP� DQG�WKH�1DWLRQDO�$FDGHPLHV�RI�6FLHQFHV��(QJLQHHULQJ��DQG�0HGLFLQH��³D�OHDGLQJ�

VFLHQWLILF�RUJDQL]DWLRQ�LQ�WKH�8�6�´��,G� DW�����

'U��%LJJV�LQGLFDWHG�WKDW�DQ $3$�WDVN�IRUFH�UHYLHZHG�RYHU�����SDSHUV�LQ�FRQGXFWLQJ

D WKRURXJK�OLWHUDWXUH UHYLHZ�SXEOLVKHG�LQ������ ,G� DW������������'U��%LJJV�EHOLHYHV�WKLV�WR�EH D�

UHOLDEOH�VRXUFH�EHFDXVH�³WKH\�������GLG�D�YHU\�WKRURXJK�VHDUFK���7KH\�ZHUH�YHU\�FOHDU�DQG�GHOLQHDWHG�

DOO� WKH�VWHSV� WKH\�GLG� LQ�WHUPV�RI� UHYLHZLQJ� WKH�HYLGHQFH��DQG� WKH\� ORRNHG�DW� WKH�TXDOLW\�RI� WKH�

HYLGHQFH�WR�IRUPXODWH�WKHLU�FRQFOXVLRQV´ WKDW�DERUWLRQ�LV�QRW�DVVRFLDWHG�ZLWK�QHJDWLYH�PHQWDO�KHDOWK�

RXWFRPHV� ,G� DW������

$FFRUGLQJ� WR�'U��%LJJV�� WKH�$FDGHP\�RI�0HGLFDO�5R\DO�&ROOHJHV� LQ� WKH�8QLWHG�

.LQJGRP SXEOLVKHG D�³YHU\�WKRURXJK´�V\VWHPDWLF�UHYLHZ LQ������LQ�ZKLFK�LW�UHYLHZHG�����SDSHUV

RQ� WKH�PHQWDO� KHDOWK�RXWFRPHV�RI� DERUWLRQ�� � ,G� DW�������� 'U��%LJJV�EHOLHYHV� WKLV� V\VWHPDWLF�

UHYLHZ�LV�D�UHOLDEOH�VRXUFH�EHFDXVH�PDQ\�VWXGLHV�ZHUH�UHYLHZHG��DQG�³WKH\�ZHUH�YHU\�FOHDU�DQG�

WUDQVSDUHQW�LQ�WHUPV�RI�WKH�ZD\�WKH\�VHDUFKHG�WKHLU�SXEOLFDWLRQV�DQG�WKH�ZD\�WKH\�JUDGHG�WKH�TXDOLW\�

RI�HDFK�VWXG\��DQG�WKH\�ZHUH�YHU\�WKRURXJK�ZLWK�WKHLU�PHWKRGV�´��,G� DW�������,W FRQWDLQV�D�WDEOH�RI�

H[FOXGHG�VWXGLHV�WKDW�VKRZV�WKDW�WKH�UHYLHZHUV�H[FOXGHG�WHQ�VWXGLHV�IRU�ZKLFK�'U��&ROHPDQ�LV�WKH�

OHDG�DXWKRU IRU�YDULRXV�UHDVRQV��LQFOXGLQJ�³LQDSSURSULDWH�KHDOWK�PHDVXUH�´�³EH\RQG�VFRSH�RI�WKH�

UHYLHZ�´� ³QR� XVHDEOH� GDWD�´ ³LQDSSURSULDWH� FRPSDULVRQ� JURXS�´� DQG� ³LQDSSURSULDWH� FRQWURO� RI�

SUHYLRXV�PHQWDO�KHDOWK�´ ,G� DW��������

)LQDOO\��'U��%LJJV�QRWHG�WKDW WKH�1DWLRQDO�$FDGHPLHV�RI�6FLHQFHV��(QJLQHHULQJ��DQG�

0HGLFLQH UHYLHZHG� WKH� HYLGHQFH� RQ� WKH� VDIHW\� RI� DERUWLRQ�� LQFOXGLQJ� GDWD� IURP� WKH�7XUQDZD\�

6WXG\��DQG�³VXPPDUL]HG�WKH�HYLGHQFH�RQ�PHQWDO�KHDOWK�KDUP´�LQ�D�UHSRUW�SXEOLVKHG�LQ������ ,G�

DW����������7KLV UHSRUW�³FRQFOXGHG�WKDW�DERUWLRQ�GRHV�QRW�LQFUHDVH�ZRPHQ¶V�ULVN�IRU�QHJDWLYH�PHQWDO�



��

KHDOWK�LVVXHV�´��,G� DW�������'U��%LJJV�LQGLFDWHG�WKDW�WKLV�UHSRUW�³LV�QRW�DV�IRUPDO�D�V\VWHPDWLF�UHYLHZ�

DV�WKH�RWKHU�RQHV�´�EXW�VKH�EHOLHYHV�LW�LV�D�UHOLDEOH�VRXUFH�EHFDXVH�LW�ZDV DXWKRUHG�E\�³D�OHDGLQJ�

VFLHQWLILF�RUJDQL]DWLRQ´�DQG�EHFDXVH�³LW¶V�D FRPSUHKHQVLYH�UHYLHZ�RI� WKH� ODWHVW�HYLGHQFH�RQ�WKH�

TXDOLW\�RI�DERUWLRQ�FDUH�´��,G� DW����������'U��%LJJV�WHVWLILHG�WKDW�WKHUH�DUH�RWKHU�OLWHUDWXUH�UHYLHZV�

WKDW�KDYH�UHDFKHG�VLPLODU�FRQFOXVLRQV��DQG�VKH�FLWHG�VRPH�RI�WKHP LQ�KHU�H[SHUW�UHSRUW���6HH�LG� DW�

������

,Q� UHVSRQVH� WR� 'U�� &ROHPDQ¶V� RSLQLRQ� WKDW� UHVHDUFK� GHPRQVWUDWHV WKDW� DERUWLRQ�

LQFUHDVHV�ZRPHQ¶V�ULVN�RI�PHQWDO�KHDOWK�KDUP��'U��%LJJV�VWDWHG�WKDW�VKH�DJUHHV�ZLWK�'U��&ROHPDQ�

³WKDW�WKHUH�DUH�PDQ\�VWXGLHV�RXW�WKHUH´�DQG�WKDW�³WKHUH¶V�D�ODUJH�ERG\�RI�HYLGHQFH�´��,G� DW�������

+RZHYHU��'U��%LJJV�H[SODLQHG�WKDW�

>W@KH�FKDOOHQJH�������LV�ZKDW�DOO�RI�WKHVH�UHYLHZV�KDYH�VKRZQ�LV��ZKHQ�\RX�
UHO\�RQ�WKH�ORZHU�TXDOLW\�VWXGLHV��WKRVH�WHQG�WR�FRQFOXGH�WKDW�DERUWLRQ�OHDGV�
WR�PHQWDO�KHDOWK�KDUP��ZKHUHDV�WKH�KLJKHU�TXDOLW\�VWXGLHV�VKRZ�WKDW�LW�GRHV�
QRW�LQFUHDVH�ZRPHQ¶V�ULVN�IRU�PHQWDO�KHDOWK�KDUP��DQG�WKHUH¶V�D�VHULHV�RI�
UHDVRQV�ZK\�WKDW�KDSSHQV�

,G� 'U��%LJJV�VWDWHG�WKDW�RQH�UHDVRQ�IRU�WKLV�LV�WKDW�³LW¶V�UHDOO\�LPSRUWDQW�WR�ORRN�DW�WZR�VLPLODU�

JURXSV�RI�ZRPHQ�´��,G� DW�������0DQ\�VWXGLHV�WKDW�DUH�XQUHOLDEOH�FRPSDUH�ZRPHQ�ZKR�KDYH�DQ�

DERUWLRQ�ZLWK�ZRPHQ�ZKR�DUH�QRW�SUHJQDQW�RU�ZKR�KDYH�LQWHQGHG�SUHJQDQFLHV�WKH\�FDUU\�WR�WHUP���

6HH�LG� 7KHVH�VWXGLHV�³GRQ¶W�WDNH�LQWR�DFFRXQW�ZRPHQ¶V�SUHJQDQF\�LQWHQWLRQV���$QG�ZH�NQRZ�YHU\�

ZHOO�WKDW�WKH�ZRPHQ�ZKR�VHHN�DQ�DERUWLRQ�YHUVXV�WKH�ZRPHQ�ZKR�KDYH�DQ�LQWHQGHG�SUHJQDQF\�DUH�

LQ�YHU\�GLIIHUHQW�SODFHV�LQ�WKHLU�OLYHV�´��,G� 'U��%LJJV�LQGLFDWHG�WKDW�VWXGLHV�WKDW�KDYH�WKLV�NLQG�RI�

FRPSDULVRQ� JURXS� LVVXH� DUH� ³JRLQJ� WR� HUURQHRXVO\� FRQFOXGH� WKDW� WKH� ZRPHQ� ZKR� DUH� QHYHU�

SUHJQDQW�RU� WKH�ZRPHQ�ZKR�KDYH�LQWHQGHG�SUHJQDQFLHV�DUH�GRLQJ�EHWWHU�ZKHQ�UHDOO\�WKH\ ZHUH�

GRLQJ�EHWWHU�EHIRUH�WKH\�HYHQ�EHFDPH�SUHJQDQW�WKDQ�WKH�RWKHU�JURXS�´��,G� DW����������$FFRUGLQJ�

WR�'U��%LJJV��DQRWKHU�IODZ�RI� ORZHU�TXDOLW\�VWXGLHV�LV� WKH�XVH�RI� LQDGHTXDWH�FRQWUROV�IRU�PHQWDO�



��

KHDOWK� KLVWRU\�� ³DV� ZHOO� DV� RWKHU� IDFWRUV� WKDW� ZH� NQRZ� DUH� DVVRFLDWHG� ZLWK� KDYLQJ� DGYHUVH�

SV\FKRORJLFDO�RXWFRPHV�´��,G� DW�������

'U��%LJJV VSHQW�D�FRQVLGHUDEOH�DPRXQW�RI�WLPH�PHWKRGLFDOO\�FULWLFL]LQJ�WKH�TXDOLW\�

RI�VHYHUDO�VWXGLHV�'U��&ROHPDQ�FLWHG�DV�VXSSRUWLYH�RI�KHU�RSLQLRQV�UHJDUGLQJ�GHFLVLRQ�PDNLQJ DQG�

SRVW�DERUWLRQ�PHQWDO�KHDOWK�RXWFRPHV�� 'U��%LJJV IRXQG� WKHVH�VWXGLHV� WR�EH�VHYHUHO\� ODFNLQJ� LQ�

WKHLU� PHWKRGRORJLHV DQG� LUUHOHYDQW� WR� ZKHWKHU� D� PDQGDWRU\� ZDLWLQJ� SHULRG� EHQHILWV� ZRPHQ¶V�

GHFLVLRQ�PDNLQJ���6HH�LG� DW��������

5HJDUGLQJ 'U��&ROHPDQ¶V�PHWD�DQDO\VLV��'U��%LJJV�LQGLFDWHG�WKDW�³>L@PPHGLDWHO\�

IROORZLQJ�WKH�SXEOLFDWLRQ�RI�KHU�PHWD�DQDO\VLV��WKHUH�ZHUH�D�QXPEHU�RI�UHVHDUFKHUV��SHRSOH�ZKR�

VXEPLWWHG�OHWWHUV�FULWLTXLQJ�KHU�UHYLHZ�´��,G� DW�������6HYHUDO�FULWLTXHV�ZHUH�SXEOLVKHG�LQ�WKH�%ULWLVK�

-RXUQDO�RI�3V\FKLDWU\� WKH�VDPH�MRXUQDO�WKDW�SXEOLVKHG�'U��&ROHPDQ¶V�PHWD�DQDO\VLV� LQFOXGLQJ�D�

FULWLTXH�E\ -� +� /LWWHOO�DQG�-� &��&R\QH�LQ��������6HH�LG� DW���������� 7KH�/LWWHOO�DQG�&R\QH FULWLTXH�

QRWHG� WKDW� 'U�� &ROHPDQ¶V� PHWD�DQDO\VLV� GLG� QRW� IROORZ� DQ\� RI� WKH� HVWDEOLVKHG� JXLGHOLQHV� IRU�

FRQGXFWLQJ� D� PHWD�DQDO\VLV�� � 6HH� LG� DW� �������� � ,W DOVR� LGHQWLILHG� DV� IODZV� WKH� IDFW� WKDW� 'U��

&ROHPDQ¶V�PHWD�DQDO\VLV�KDG�QR�GXSOLFDWH� VWXG\� VHOHFWLRQ�RU�GXSOLFDWH�GDWD�H[WUDFWLRQ��GLG�QRW�

GHVFULEH�WKH�VHDUFK�VWUDWHJ\�LQ�VXIILFLHQW�GHWDLO��GLG�QRW�SURYLGH�D�OLVW�RI�H[FOXGHG�VWXGLHV��GLG�QRW�

GRFXPHQW�WKH�VFLHQWLILF�TXDOLW\�RI�WKH�LQFOXGHG�VWXGLHV��DQG�GLG�QRW�XVH�³>D@SSURSULDWH�PHWKRGV�����

��LQ�FRPELQLQJ�WKH�ILQGLQJV�RI�WKH�VWXGLHV�´��,G� DW����������'U��%LJJV DJUHHG�ZLWK�DQG�H[SDQGHG�RQ�

WKHVH�FULWLFLVPV�RI�'U��&ROHPDQ¶V PHWD�DQDO\VLV���

�� 'U��%LJJV WHVWLILHG�LQ�JUHDW�GHWDLO�DERXW�WKH�IODZV�RI�'U��&ROHPDQ¶V�PHWD�DQDO\VLV��EXW�
WKH�RQHV� WKH�&RXUW� IRXQG�SDUWLFXODUO\� LPSRUWDQW� DUH� WKDW 'U��&ROHPDQ� OLVWHG�KHUVHOI�DV� WKH� VROH�
DXWKRU��ZLWKRXW�GLVFORVLQJ�WKDW�VWXGHQWV�DVVLVWHG�KHU�LQ�UDWLQJ�WKH�HYLGHQFH��DQG LQFOXGHG�HOHYHQ�RI�
KHU�RZQ�VWXGLHV�LQ�WKH�PHWD�DQDO\VLV��GLG�QRW�KDYH�VRPHRQH�HOVH�VLPXOWDQHRXVO\�H[WUDFW�WKH�GDWD�
DQG�HYDOXDWH�LW��DQG�ZDV�QRW�WUDQVSDUHQW�LQ�KHU�VHDUFK�VWUDWHJ\�DQG�LQ�H[SODLQLQJ�ZKDW�VWXGLHV�VKH�
LQFOXGHG�DQG�H[FOXGHG�DQG�WKH�UHDVRQV�IRU LQFOXVLRQ�DQG�H[FOXVLRQ���6HH�LG� DW���������������7KHVH�
IODZV�GHSULYH�'U��&ROHPDQ¶V�PHWD�DQDO\VLV�RI�DOO�FUHGLELOLW\�



��

,Q�UHVSRQVH�WR�'U��&ROHPDQ¶V�WHVWLPRQ\�UHJDUGLQJ�ZRPHQ�H[SHULHQFLQJ�GHFLVLRQDO�

XQFHUWDLQW\�LQ�WKH�DERUWLRQ�FRQWH[W��'U��%LJJV�WHVWLILHG�WKDW�WKH�UHVHDUFK�RQ�WKLV�VXEMHFW��E\�RWKHUV�

DQG�E\�'U��%LJJV�KHUVHOI��VKRZV�WKDW ZRPHQ�VHHNLQJ�DQ�DERUWLRQ�KDYH�KLJK�OHYHOV�RI�GHFLVLRQDO�

FHUWDLQW\���,Q�RQH�VWXG\� ����RI�ZRPHQ�ZKR�VHHN�DERUWLRQ�FDUH�DUH�FHUWDLQ�RI�WKHLU�GHFLVLRQV XSRQ�

DUULYLQJ�DW�WKH�FOLQLF� DQG�LQ�DQRWKHU�VWXG\� ³WKH�YDVW�PDMRULW\´�DUH�FHUWDLQ�DW�WKH�WLPH�RI�DFFHVVLQJ�

FDUH� 6HH�LG� DW����������$GGLWLRQDOO\��WKH�7XUQDZD\�6WXG\�VKRZV�WKDW�LQ�WKH�WKUHH�\HDU�SHULRG�IRU�

ZKLFK�LWV�UHVXOWV�KDYH�EHHQ�SXEOLVKHG��³���SHUFHQW�RI�ZRPHQ�UHSRUWHG�WKDW�WKH\�IHOW�WKDW�DERUWLRQ�

ZDV�WKH�ULJKW�GHFLVLRQ�IRU�WKHP�´��,G� DW������ 'U��%LJJV�FLWHG�VWXGLHV�WKDW�IRXQG�UHJUHW�ZDV�PXFK�

PRUH�SUHYDOHQW�DPRQJ�ZRPHQ�ZKR�ZHUH�GHQLHG�DERUWLRQ�FDUH�WKDQ�DPRQJ�WKRVH�ZKR�REWDLQHG�LW�

6HH�LG� DW����� ³>$@PRQJ�WKH�ZRPHQ�ZKR�UHSRUWHG�UHJUHW�DV�DQ�HPRWLRQ�WKDW�WKH\�ZHUH�IHHOLQJ�����

SHUFHQW�RI�WKRVH�ZRPHQ�VWLOO�VWDWHG�WKDW�WKH\�IHOW�WKDW�DERUWLRQ�ZDV�WKH�ULJKW�GHFLVLRQ�IRU�WKHP�´��,G�

DW������ )XUWKHU��'U��%LJJV KDV�QR�UHDVRQ�WR�WKLQN´ WKDW�D�PDQGDWRU\�ZDLWLQJ�SHULRG�³ZRXOG�SUHYHQW�

>ZRPHQ@�IURP�IHHOLQJ�UHJUHW�´��,G�

5HJDUGLQJ�UHJUHW��'U��%LJJV� LQGLFDWHG� WKDW� LW� LV� LPSRUWDQW� WR�GLVWLQJXLVK�EHWZHHQ�

VLWXDWLRQDO�UHJUHW�DQG�GHFLVLRQDO�UHJUHW�ZKHQ�GLVFXVVLQJ�DERUWLRQ���'U��%LJJV GHILQHG�VLWXDWLRQDO�

UHJUHW�DV�³UHJUHWWLQJ�������WKH�FLUFXPVWDQFHV�WKDW�OHG�\RX�WR�WKH�GHFLVLRQ�WR�KDYH�DQ�DERUWLRQ�´�VXFK�

DV ILQDQFLDO� FLUFXPVWDQFHV�RU� FLUFXPVWDQFHV� UHODWHG� WR� D� UHODWLRQVKLS�� � ,G� DW������ �6KH�GHILQHG�

GHFLVLRQDO�UHJUHW�DV�³SUHIHU>LQJ@ WR�QRW�KDYH�WR�PDNH�WKDW�GHFLVLRQ�´��,G� 7KH�GLVWLQFWLRQ�EHWZHHQ�

WKHVH�WZR�FRQFHSWV�LV�LPSRUWDQW�LQ�WKH�DERUWLRQ�FRQWH[W�³EHFDXVH�ZRPHQ�PD\�UHSRUW�UHJUHW��EXW�LW�

PD\�QRW�EH�DERXW�WKH�DERUWLRQ�GHFLVLRQ���,W�PLJKW�EH�DERXW�WKHLU�FLUFXPVWDQFHV�WKDW�OHDG�WKHP�WR�

WKDW�GHFLVLRQ�´��,G�

'U��%LJJV�LQGLFDWHG�WKDW�LW�LV�DOVR�LPSRUWDQW�WR�GLVWLQJXLVK�EHWZHHQ�³PHQWDO�KHDOWK�

SUREOHPV´� DQG� ³QHJDWLYH� SV\FKRORJLFDO� H[SHULHQFHV� RU� UHDFWLRQV´� ZKHQ� GLVFXVVLQJ� WKH�PHQWDO�



���

KHDOWK�HIIHFWV�RU�RXWFRPHV�RI�DERUWLRQ���,G� DW������ 6KH�QRWHG�WKDW�WKH�$3$�7DVN�)RUFH�RQ�0HQWDO�

+HDOWK�DQG�$ERUWLRQ�GHILQHV�³PHQWDO�KHDOWK�SUREOHPV´�DV�³FOLQLFDOO\�VLJQLILFDQW�GLVRUGHUV�DVVHVVHG�

ZLWK�YDOLG�DQG�UHOLDEOH�PHDVXUHV�>IRU@�SK\VLFLDQ�GLDJQRVLV�´��,G� DW����������,W�GHILQHV�³QHJDWLYH�

SV\FKRORJLFDO�H[SHULHQFHV�RU�UHDFWLRQV´�DV�³QHJDWLYH�EHKDYLRUV�DQG�HPRWLRQV��JXLOW��UHJUHW��>DQG@�

VDGQHVV�´��,G� DW�������� 'U��%LJJV�LQGLFDWHG�WKDW�WKH�GLVWLQFWLRQ�EHWZHHQ�WKHVH�WZR�FRQFHSWV�LV�

LPSRUWDQW�EHFDXVH�H[SHULHQFLQJ�QHJDWLYH�HPRWLRQV�DV�³SDUW�RI�HYHU\GD\� OLIH´� LV�QRW�QHFHVVDULO\�

FRQFHUQLQJ��³ZKHUHDV�D�PHQWDO�KHDOWK�SUREOHP�UHIHUV�WR�VRPHWKLQJ�WKDW¶V�FOLQLFDOO\�VLJQLILFDQW�DQG�

VRPHWKLQJ�WKDW�ZH�VKRXOG�EH�FRQFHUQHG�DERXW�IURP�D�KHDOWK�SHUVSHFWLYH�´��,G� DW�������'U��%LJJV�

WHVWLILHG� WKDW� ³>L@Q� UHYLHZLQJ� >'U�� &ROHPDQ¶V@� UHSRUW� DQG� KHU� WHVWLPRQ\�� ,� IHOW� WKDW� VKH� ZDV�

FRQIODWLQJ� WKRVH� WZR� DQG� QRW� GLVWLQJXLVKLQJ� WKH� GLIIHUHQFH� EHWZHHQ� HPRWLRQV� DQG� D� FOLQLFDOO\�

VLJQLILFDQW�FRQGLWLRQ�´��,G�

2Q�FURVV�H[DPLQDWLRQ��'U��%LJJV�DJUHHG�WKDW�WKH�VWDWHG�LQWHQW�RI�������������D���K��

LV�WR�HQVXUH�WKDW�LQIRUPHG�FRQVHQW�EHIRUH�DQ�DERUWLRQ�LV�SURYLGHG���6HH�LG� DW����������6KH�LV�XQDZDUH�

RI�DQ\�UHVHDUFK�LQ�7HQQHVVHH�WKDW�VKRZV�WKDW�LW�LV�GHWULPHQWDO�WR�ZRPHQ�WR�EH�LQIRUPHG�RI�WKH�ULVNV��

EHQHILWV� RU�DOWHUQDWLYHV�RI�WKH�SURFHGXUH���6HH�LG� DW����������'U��%LJJV LV�QRW�IDPLOLDU�ZLWK�DQ\�

ZD\� LQ�ZKLFK� FRPPXQLFDWLQJ� WKLV� LQIRUPDWLRQ�ZRXOG� SUHYHQW�ZRPHQ� IURP�EHLQJ� DEOH� WR� JLYH�

LQIRUPHG� FRQVHQW�� EXW� VKH� EHOLHYHV� WKDW� D� PDQGDWRU\� ZDLWLQJ SHULRG� PD\� LQWHUIHUH� ZLWK� WKH�

LQIRUPHG�FRQVHQW�SURFHVV�LI�LW�³SXVKH>V@�>WKHP@�EDFN�SDVW�D�JHVWDWLRQDO�DJH�´��,G� DW��������� 6KH�

VWDWHG�WKDW�³>W@KH�UHVHDUFK�,�NQRZ�IURP�RWKHU�VWDWHV�ZKHUH�ZRPHQ�DUH�UHTXLUHG�WR�JHW�PDQGDWHG�

FRXQVHOLQJ�DQG�FRPH�EDFN�ODWHU��WKH\�UHSRUW�KDUP�WR�WKDW��DQ[LHW\��LQFUHDVHG�FRVWV��PRUH�WUDYHO��

FRPLQJ�WR�ODWHU�JHVWDWLRQDO�DJH��VR�,�ZRXOG�DUJXH�WKDW�LV�KDUPIXO�´��,G� DW����� 'U��%LJJV�DJUHHG�

WKDW�WKHUH�DUH�QR�VWXGLHV�WKDW�VKRZ�WKDW�SDWLHQWV FDQQRW�XQGHUVWDQG�LQIRUPDWLRQ�GHOLYHUHG�WR�WKHP�

E\�SK\VLFLDQV��EXW� VKH�DGGHG� WKDW�³,�DOVR� WKLQN� WKHUH�DUH�QR�VWXGLHV� WR� VKRZ� WKDW� VRPHRQH�HOVH�



���

FRXOGQ¶W�JLYH�\RX�LQIRUPDWLRQ�´��,G� DW�������

'U��%LJJV�ZDV�DVNHG�DERXW�WKH�ILQGLQJV�RI�D�SDSHU�E\�KHU�FROOHDJXH�6DUDK�5REHUWV�

HQWLWOHG ³8WDK¶V� ���+RXU� :DLWLQJ� 3HULRG� IRU� $ERUWLRQ�� � ([SHULHQFHV� $PRQJ� D� &OLQLF�%DVHG�

6DPSOH�RI�:RPHQ�´� � ,G� DW��������� �7KH� VWXG\¶V� UHVHDUFKHUV� UHFUXLWHG�����ZRPHQ� �IURP� IRXU�

FOLQLFV� ZKR�DWWHQGHG D ILUVW�DSSRLQWPHQW��DQG�'U��%LJJV�DJUHHG�WKDW�RXW�RI�WKH�����ZRPHQ�ZKR�

FRPSOHWHG�IROORZ�XS�WHOHSKRQH�LQWHUYLHZV WKUHH�ZHHNV�ODWHU��³���SHUFHQW�KDG�DQ�DERUWLRQ����SHUFHQW�

ZHUH�QR�ORQJHU�VHHNLQJ�DQ�DERUWLRQ����SHUFHQW�KDG�PLVFDUULHG�RU�GLVFRYHUHG�WKH\�ZHUH�QRW�SUHJQDQW��

DQG���SHUFHQW�ZHUH�VWLOO�VHHNLQJ�DQ�DERUWLRQ�´��,G� DW�������� 6KH�DJUHHG�WKDW�WKH�PDLQ�UHDVRQ�WKH�

SDUWLFLSDQWV�GLG�QRW�UHWXUQ�IRU�WKH�VHFRQG�YLVLW�ZDV�³WKH\�MXVW�FRXOGQ¶W�GR�LW´��LQ�UHVSRQVH�WR�RSHQ�

HQGHG�TXHVWLRQV� RU�³WKH\�KDG�FKDQJHG�WKHLU�PLQGV´ �LQ�UHVSRQVH�WR�FORVHG�HQGHG�TXHVWLRQV�� ,G�

DW������ 'U��%LJJV�VHHPHG�WR�DJUHH�WKDW�WKH�VWXG\¶V�ILQGLQJ�WKDW��� RI�ZRPHQ�³ZHUH�QR�ORQJHU�

VHHNLQJ�DQ�DERUWLRQ´�FRXOG�EH�DSSOLHG�WR�7HQQHVVHH��EXW�VKH�VWDWHG WKDW�IRU�WKRVH�ZKR�GLG�QRW�UHWXUQ��

³>L@W�GRHVQ¶W QHFHVVDULO\�PHDQ�WKDW�WKH\�GHFLGHG�QRW�WR�FRPH�EDFN�´��,G� DW�������'U��%LJJV ³WKLQN>V@

LW¶V�SRVVLEOH�WKDW LQ�7HQQHVVHH��WKHUH�ZLOO�EH�VRPH�ZRPHQ�ZKR�GRQ¶W REWDLQ�± DUHQ¶W�DEOH�WR�REWDLQ�

WKH�FDUH��WKH\¶UH EH\RQG�WKH�JHVWDWLRQDO�DJH�OLPLW�´��,G� 'U��%LJJV�DJUHHG�WKDW���� RI�WKH�ZRPHQ�

LQ�WKH�VWXG\�ZKR�ZHUH�VWLOO�SUHJQDQW�DW�IROORZ�XS�LQGLFDWHG�LQ�UHVSRQVH�WR�FORVHG�HQGHG�TXHVWLRQV�

WKDW� WKH� UHDVRQ� IRU�QRW�KDYLQJ WKH� DERUWLRQ�ZDV� WKDW� WKH\� FKDQJHG� WKHLU�PLQGV�� � ,G� DW������ � ,Q�

UHVSRQVH�WR�WKLV�GDWD��'U��%LJJV�H[SODLQHG�WKDW�

ZH�NQRZ�WKDW�ZRPHQ��ZKHQ�WKH\�FRPH�WR�D YLVLW�WKH�ILUVW�WLPH ����� ± WKH\�
PLJKW MXVW�EH�VHHNLQJ�LQIRUPDWLRQ��DQG�ZKDW�WKH\�IRXQG�LQ WKLV�VWXG\��DPRQJ�
WKRVH�ZRPHQ�ZKR�FKDQJHG�WKHLU�PLQG ������,�GRQ¶W�NQRZ�KRZ�PDQ\� EXW����
RI�WKHP�LQGLFDWHG�WKDW�± EDVHOLQH� WKDW�WKH\ SUHIHUUHG�WR�KDYH�D�EDE\� ����� VR�
���RI� WKHVH ZRPHQ�± VR���SHUFHQW�QHYHU�ZDQWHG� WR�± LW� VRXQGV� OLNH WKDW�
ZDVQ¶W�UHDOO\�VRPHWKLQJ�WKH\�ZDQWHG�WR�GR�LQ�WKH ILUVW�SODFH�

,G� DW�������� 'U��%LJJV�GLG�QRW�GLVSXWH�WKDW�DOO�RI�WKHVH�ZRPHQ�ZDQWHG�WR�JHW�LQIRUPDWLRQ��EXW�VKH�

QRWHG�WKDW�ZRPHQ�DUH�³LQ�GLIIHUHQW�VWDJHV�RI�WKHLU GHFLVLRQ�PDNLQJ�ZKHQ�WKH\�VHHN�FDUH�� 6RPH�DUH�
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VHHNLQJ PRUH�LQIRUPDWLRQ�� 6RPH�DUH�YHU\�GHFLGHG�´��,G� DW�������$QG�³>W@KH\�DUH�QRW�DOO�QHFHVVDULO\�

SODQQLQJ�WR�KDYH�DQ�DERUWLRQ�WKDW�GD\�ZKHQ�WKH\�FRPH�LQ�´��,G� DW����� ,I�ZRPHQ�³ZDQW�WR�FRPH�

LQ�DQG�JDWKHU�LQIRUPDWLRQ´�IURP�WKH�DERUWLRQ�SURYLGHU��WKH\�VKRXOG�EH�DEOH�WR�GR�WKDW���,G� DW�����

'U��%LJJV FRQFHGHG�WKDW�³ZRPHQ�FDQ�FRPH�WR�D�YLVLW��DQG�WKH\�FDQ�FKDQJH�WKHLU�PLQG>V@�´�EXW�VKH�

VWDWHG��³,�GRQ¶W�WKLQN�WKH\�QHHG�D�ZDLWLQJ�SHULRG�UHTXLUHPHQW�LQ�RUGHU�WR�FKDQJH�WKHLU�PLQGV�´��,G�

DW�������

'U��%LJJV�DJUHHG�WKDW�WKH�VWXG\�IRXQG�WKDW�³>R@YHUDOO��8WDK¶V����KRXU�ZDLWLQJ�SHULRG�

DQG WZR�YLVLW�UHTXLUHPHQW�GLG�QRW�SUHYHQW�ZRPHQ ZKR SUHVHQWHG�IRU�LQIRUPDWLRQ�YLVLWV�DW�WKH�VWXG\

IDFLOLWLHV�IURP�KDYLQJ�DERUWLRQV�´�EXW�VKH�QRWHG�WKDW�³WKH�VHQWHQFH�FRQWLQXHV��µEXW�>LW@�GLG EXUGHQ�

ZRPHQ�ZLWK�ILQDQFLDO�FRVWV��ORJLVWLFDO�KDVVOHV� DQG�H[WHQGHG�SHULRGV�RI�GZHOOLQJ�RQ�GHFLVLRQV�WKH\�

KDG DOUHDG\�PDGH�¶´��,G� DW�������� 2Q�UHGLUHFW��'U��%LJJV�WHVWLILHG�WKDW�WKH�VWXG\ RQ�8WDK¶V�ZDLWLQJ�

SHULRG IRXQG� WKDW� ³>R@Q� DYHUDJH�� HLJKW� GD\V� HODSVHG� EHWZHHQ� WKH� LQIRUPDWLRQ� YLVLW� DQG� WKH�

DERUWLRQ�´� � ,G� DW� ����� � 7KH� DXWKRUV� FRQFOXGHG� WKDW� ³>D@V�PRVW�ZRPHQ� LQ� WKH� FRKRUW�ZHUH� QRW

FRQIOLFWHG�DERXW�WKHLU�GHFLVLRQ�ZKHQ�WKH\�VRXJKW�FDUH� WKH����KRXU�ZDLWLQJ�UHTXLUHPHQW�VHHPV WR�

KDYH� EHHQ XQQHFHVVDU\� ,QGLYLGXDOL]HG� SDWLHQW� FRXQVHOLQJ� IRU� WKH VPDOO� PLQRULW\� ZKR� ZHUH�

FRQIOLFWHG�ZKHQ�WKH\�SUHVHQWHG IRU�FDUH�PD\�KDYH�EHHQ�PRUH�DSSURSULDWH�´��,G� 'U��%LJJV�LQGLFDWHG�

WKDW�RQH�ZRPDQ�LQ�WKLV�VWXG\�ZDV�XQDEOH�WR�KDYH�DQ�DERUWLRQ�EHFDXVH�VKH�ZDV�³SXVKHG�EH\RQG�WKH�

IDFLOLW\¶V� JHVWDWLRQDO� DJH� OLPLW�´� DQG� WZR�ZRPHQ� GLG� QRW� KDYH� DQ� DERUWLRQ� EHFDXVH� WKH\�ZHUH�

³SXVKHG� EH\RQG� WKHLU� RZQ� SHUVRQDO JHVWDWLRQDO� DJH� OLPLW� WKDW� WKH\� IHOW� LQ� WHUPV� RI IHHOLQJ�

FRPIRUWDEOH�´��,G� DW����������'U��%LJJV�DOVR�LQGLFDWHG�WKDW�³RQH�RI�WKH�PDLQ�IRFXVHV�RI�WKH�SDSHU�

ZHUH�������WKH�EXUGHQ>V@´�RI�WKH����KRXU�ZDLWLQJ�SHULRG�ODZ���,G� DW�������6KH�LQGLFDWHG�WKDW�WKH�SDSHU�

³WDON>V@�DERXW�WKH�EXUGHQ�RI�KDYLQJ�WR�WDNH WLPH�RII�ZRUN��WKH�GLVWDQFH�WUDYHOHG�WR�WKH�FOLQLF� ORVW�

WLPHV� VFKHGXOLQJ� DQ� DSSRLQWPHQW�� DUUDQJLQJ FKLOGFDUH�� LQFUHDVHG� FRVWV��ZDLWLQJ��PDNLQJ� WUDYHO
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DUUDQJHPHQWV�� IHHOLQJ� IUXVWUDWHG�� IHHOLQJ� SK\VLFDOO\ VLFN�� �� �� �� TXHVWLRQLQJ� WKH GHFLVLRQ�� IHHOLQJ�

QHUYRXV�DERXW�WKH�SURFHGXUH�´��,G� 'U��%LJJV�LQGLFDWHG�WKDW�WKH�ILQGLQJV�RI�WKLV�SDSHU�GR�QRW�VXJJHVW�

WKDW�PDQGDWRU\�ZDLWLQJ�SHULRG�ODZV�FDXVHG�SDWLHQWV�WR�FKDQJH�WKHLU�PLQGV���6HH�LG� DW�������

'U�� %LJJV� ZDV� DVNHG RQ� FURVV�H[DPLQDWLRQ DERXW� DQRWKHU� VWXG\� E\� 5REHUWV� RQ�

8WDK¶V����KRXU�ZDLWLQJ�SHULRG�HQWLWOHG ³'R����+RXU�:DLWLQJ�3HULRGV�DQG�7ZR�9LVLW�5HTXLUHPHQWV�

IRU�$ERUWLRQ�$IIHFW�:RPHQ¶V�&HUWDLQW\"´ ,G� DW����� 'U��%LJJV�DJUHHG�WKDW�WKH�VWXG\ IRXQG�WKDW�

³>F@KDQJHV�LQ�FHUWDLQW\�ZHUH�SULPDULO\�LQ WKH�GLUHFWLRQ�RI�LQFUHDVHG�FHUWDLQW\��ZLWK�PRUH�ZRPHQ

UHSRUWLQJ�DQ�LQFUHDVH�����SHUFHQW��WKDQ�D�GHFUHDVH� ��SHUFHQW�´��,G� 6KH�FRPPHQWHG�WKDW

>L@Q�UHDGLQJ�WKHVH�SDSHUV�DQG�ORRNLQJ�DW�VRPH RI�WKH�TXRWHV�FRPLQJ�IURP�
ZRPHQ��ZKDW�LW�VKRZV�LV������ ZRPHQ�DUH�FRPLQJ�LQ�FHUWDLQ��DQG WKHQ�WKH\¶UH�
PRUH�FHUWDLQ��VR�LW¶V�QRW�FOHDU�WKDW�LW¶V EHQHILFLDO�EHFDXVH�LW�DOVR�LV�DGGLQJ�
PRUH� IUXVWUDWLRQ� PRUH� LQFUHDVHG� FRVW� EXUGHQ�� QRZ� WKH\¶UH� DW� ODWHU
JHVWDWLRQDO�DJH�

6R�LI�\RX�DUH�UHDOO\�FHUWDLQ�DQG�QRZ�\RX�MXVW IHHO�PRUH�FHUWDLQ��LW¶V�QRW�FOHDU�
WR�PH�WKDW�WKDW¶V EHWWHU�ZKHQ�ZH�ORRN�DW�VRPH�RI�WKH�QHJDWLYH�LPSDFWV�

,G� DW�������0RUHRYHU��'U��%LJJV QRWHG�WKDW�³LI�\RX¶UH�DOUHDG\ FHUWDLQ��DQG�QRZ�\RX¶UH�PRUH�FHUWDLQ��

WKDW�GRHVQ¶W�PHDQ \RX�KDYH������ KLJK�GHFLVLRQDO FRQIOLFW��VR�ZH�FDQ¶W�DVVXPH�WKDW�WKH�ZRPHQ�ZKR�

EHFRPH PRUH�FHUWDLQ�DUH�H[SHULHQFLQJ�GHFLVLRQDO�FRQIOLFW�´��,G� DW�����

7KH�&RXUW�ILQGV�'U��%LJJV¶�WHVWLPRQ\�WR�EH�IXOO\�FUHGLEOH�DQG�JLYHV�LW�JUHDW�ZHLJKW���

'U��%LJJV WHVWLILHG�FRQYLQFLQJO\ WKDW FRQWUDU\�WR�'U��&ROHPDQ¶V�RSLQLRQ RQ�DERUWLRQ�DQG�PHQWDO�

KHDOWK� KLJK�TXDOLW\� VWXGLHV� GHPRQVWUDWH�� DQG� OHDGLQJ� RUJDQL]DWLRQV� ZLWKLQ� WKH� VFLHQWLILF�

FRPPXQLW\�DJUHH��WKDW�DERUWLRQ�GRHV�QRW�LQFUHDVH�WKH�ULVN�RI�QHJDWLYH�PHQWDO�KHDOWK�RXWFRPHV���'U��

&ROHPDQ¶V�PHWD�DQDO\VLV�KDV�VHULRXV�IODZV�DQG�FDQ�WKHUHIRUH�EH�JLYHQ�QR�ZHLJKW��DV�'U��%LJJV�DQG�

RWKHUV�KDYH�QRWHG� 'U��%LJJV�DOVR SUHVHQWHG�FRQYLQFLQJ�HYLGHQFH�WKDW�UHEXWV�'UV��&ROHPDQ¶V�DQG�

3RGUD]D¶V�RSLQLRQV�WKDW�UHJUHW�LV�FRPPRQ�DIWHU�DQ�DERUWLRQ��LQFOXGLQJ�VWXGLHV�VKRZLQJ�WKDW�ZRPHQ�

ZKR�KDYH�DQ�DERUWLRQ�UHSRUW�ORZHU OHYHOV�RI�UHJUHW�SRVW�DERUWLRQ WKDQ�ZRPHQ�ZKR�DUH�XQDEOH�WR�
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KDYH�DQ�DERUWLRQ��DQG�RI�WKH�ZRPHQ�ZKR�UHSRUW�UHJUHW� ����VWLOO�IHHO�WKDW�DERUWLRQ�ZDV�WKH�ULJKW�

GHFLVLRQ�IRU�WKHP������RI�ZRPHQ�DUH FHUWDLQ�RI�WKHLU�GHFLVLRQV�ZKHQ�DFFHVVLQJ�FDUH� DQG�����RI�

ZRPHQ�IHHO�WKDW�DERUWLRQ�ZDV�WKH�ULJKW�GHFLVLRQ�IRU�WKHP���%DVHG�RQ�'U� %LJJV¶ WHVWLPRQ\�DQG�WKH�

HYLGHQFH�VKH� FLWHG�� WKH�&RXUW� ILQGV� WKDW�ZRPHQ�ZKR�KDYH�DQ� DERUWLRQ� DUH�QR�PRUH� OLNHO\� WKDQ�

ZRPHQ�JHQHUDOO\�WR�KDYH��LQ�WKH�ORQJ�UXQ��KLJKHU�OHYHOV�RI DQ[LHW\��GHSUHVVLRQ��VXLFLGDO�LGHDWLRQ��

DQG�SRVWWUDXPDWLF�VWUHVV V\PSWRPV��RU ORZHU OHYHOV�RI�VHOI�HVWHHP� 7KH�HYLGHQFH�VKRZV� WKDW D�

ZDLWLQJ�SHULRG�GRHV�QRW�EHQHILW�GHFLVLRQ�PDNLQJ� SUHYHQW�IHHOLQJV�RI�UHJUHW��RU�FDXVH�ZRPHQ�WR�

FKDQJH�WKHLU�PLQGV��UDWKHU��LW�LV�KDUPIXO�EHFDXVH�LW�PDNHV�LW VLJQLILFDQWO\�PRUH�GLIILFXOW�WR�REWDLQ�

DQ�DERUWLRQ�E\�LQFUHDVLQJ�WKH�FRVWV��RI�WKH�SURFHGXUH�LWVHOI�DQG�WR�JHW�WR�WKH�FOLQLF�WZLFH��DQG�WKH�

IUXVWUDWLRQ�DQG�DQ[LHW\�RI�KDYLQJ�WR�ZDLW�IRU�WKH�SURFHGXUH�RU�PLVVLQJ�LW�DOWRJHWKHU�

,QVWHDG RI�KDYLQJ�REVWHWULFLDQ�J\QHFRORJLVW�:HVOH\�)��$GDPV� WHVWLI\�DW� WULDO�� WKH�

SDUWLHV�VWLSXODWHG�WR�VXEPLW GHVLJQDWLRQV�DQG�H[KLELWV�IURP�KLV�GHSRVLWLRQ�WHVWLPRQ\���,Q�������'U��

$GDPV DQG�*DU\�%R\OH��0�'�� HVWDEOLVKHG�$GDPV�	�%R\OH�� 3�&� �³$GDPV�	�%R\OH´���ZKLFK�

SURYLGHV�ZRPHQ¶V�KHDOWK�VHUYLFHV�DQG�J\QHFRORJLFDO�FDUH���6HH $GDPV�'HS��DW��� >GRFNHW�HQWU\�

�����@�� �$GDPV�	�%R\OH�RSHUDWHG�D� IDFLOLW\� LQ�1DVKYLOOH�XQWLO� WKH� IDFLOLW\ FORVHG� LQ�6HSWHPEHU�

������DQG�$GDPV�	�%R\OH FRQWLQXHV�WR�RSHUDWH�D�IDFLOLW\�LQ�%ULVWRO WKDW�'U��$GDPV�GHVFULEHG�DV�

³D�GRFWRU¶V�RIILFH´�DQG�³QRW�D�FOLQLF�´�� ,G� DW���������������6$& ����� 7KH�1DVKYLOOH�IDFLOLW\

SURYLGHG�PHGLFDWLRQ�DERUWLRQV�WKURXJK��� ZHHNV�/03�DQG�VXUJLFDO�DERUWLRQV�WKURXJK��� ZHHNV�

/03���6HH 6$& �������7KH�%ULVWRO�RIILFH SURYLGHV�PHGLFDWLRQ�DERUWLRQV�IURP�� WR��� ZHHNV�/03��

DQG LW�SURYLGHV VXUJLFDO�DERUWLRQV�IURP�� ZHHNV�DQG�� GD\V /03�WR��� ZHHNV DQG�� GD\V�/03���

�� 'U� $GDPV�LQGLFDWHG�WKDW�WKH�1DVKYLOOH�FOLQLF�FORVHG�LQ������EHFDXVH�³>Z@H�JRW�DQ�RIIHU�
ZH�FRXOGQ¶W�UHIXVH�RQ�WKH�EXLOGLQJ�RXW�RI�WKH�EOXH�´��$GDPV�'HS��DW�������$GDPV�	�%R\OH�ZDV�
GLVVROYHG�LQ������>GRFNHW�HQWU\�����������@�� $GDPV�	�%R\OH¶V�%ULVWRO�IDFLOLW\�LV�QRZ�RSHUDWHG�E\�
%ULVWRO�5HJLRQDO�:RPHQ¶V�&HQWHU��3�&���ZKLFK�LV�RZQHG�E\�'U� $GDPV���,G� �� ����
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6HH $GDPV�'HS��DW���������������VHH 6$& �������

'U��$GDPV�SURYLGHV DOO�VHUYLFHV�DW�WKH�%ULVWRO�RIILFH��DQG�DSSUR[LPDWHO\�VL[ RWKHU�

SK\VLFLDQV IURP�RWKHU VWDWHV ZRUNHG�ZLWK�'UV��$GDPV�DQG %R\OH DW� WKH�1DVKYLOOH� IDFLOLW\ IURP

���� XQWLO��������6HH $GDPV�'HS��DW ��������$GDPV�	�%R\OH�KLUHG�RQH�DGGLWLRQDO�SK\VLFLDQ�LQ�

1DVKYLOOH�DIWHU ������������D���K�� WRRN�HIIHFW��� 6HH� LG� DW������� $GDPV�	�%R\OH�QR� ORQJHU�

SURYLGHV�REVWHWULFDO�FDUH�DQG�WKHUHIRUH 'U��$GDPV�UHIHUV ZRPHQ�ZKR�ZDQW�WR�FDUU\ WKH�SUHJQDQF\

WR�WHUP�WR�DQRWKHU�SK\VLFLDQ���,G� DW����������7KH�%ULVWRO�RIILFH PDLQWDLQV�LWV�RZQ�DGRSWLRQ�UHIHUUDO�

OLVW�DQG�KHOSV SDWLHQWV�ILQG�RWKHU�DJHQFLHV���6HH�LG� DW����������

'U��$GDPV�WHVWLILHG�WKDW�SULRU�WR�������������D���K��WDNLQJ�HIIHFW��$GDPV�	�%R\OH¶V�

7HQQHVVHH�IDFLOLWLHV�ZRXOG�GLVFORVH WR�SDWLHQWV WKH�VWDWH�PDQGDWHG�LQIRUPDWLRQ OLVWHG�LQ�VXEVHFWLRQ�

�E��IRU�SXUSRVHV�RI�SURYLGLQJ�LQIRUPHG�FRQVHQW���6HH�LG� DW���������7KH�LQIRUPHG�FRQVHQW�SURFHVV�

ZRXOG�RFFXU�DIWHU�DQ�XOWUDVRXQG�ZDV�SHUIRUPHG�WR�GHWHUPLQH�JHVWDWLRQDO�DJH�� �6HH�LG� DW���������

$GDPV�	�%R\OH�³KDG�JURXS�FRXQVHOLQJ�IRU�\HDUV�´�LG� DW�����DQG�SK\VLFLDQV�ZHUH�QRW�LQYROYHG�LQ�

WKH�FRXQVHOLQJ�SURFHVV���6HH�LG� DW������$W�WKH�1DVKYLOOH�IDFLOLW\��WKH�LQIRUPHG�FRQVHQW�GLVFORVXUH�

ZRXOG�EH SURYLGHG�E\�YDULRXV�LQGLYLGXDOV��LQFOXGLQJ�FRXQVHORUV��WKH�GLUHFWRU��DQG�WKH�UHJLVWHUHG�

QXUVH��ZKR�ZRXOG�XVH DQ�LQIRUPHG�FRQVHQW�IRUP���6HH�LG� &RXQVHORUV�ZRXOG�XVH QRWHV�WR�HQVXUH�

WKH\�FRYHUHG�HYHU\WKLQJ���6HH�LG� DW������� 'U��$GDPV�HVWLPDWHG�WKDW�WKH�LQIRUPHG�FRQVHQW�SURFHVV�

ZRXOG�WDNH�EHWZHHQ�ILIWHHQ DQG�WZHQW\�ILYH PLQXWHV���ILYH RU�WHQ PLQXWHV�WR�JR�WKURXJK�WKH�IRUPV�

³DQG�DQRWKHU�WHQ�PLQXWHV�RU�ILIWHHQ�PLQXWHV�IRU�WKH�JURXS�FRXQVHOLQJ�E\�WKH�LQGLYLGXDO�´��,G� DW������

�� 'U� $GDPV�WHVWLILHG�WKDW�KLULQJ�SK\VLFLDQV�WR�ZRUN�DW�WKH�IDFLOLW\�³KDV�EHHQ�D�SUREOHP´�
EHFDXVH�WUDLQHG�SK\VLFLDQV�ZKR�³EHOLHYH�LQ�WKH�SURFHGXUH´�GR�QRW�³ZDQW�WR�SXW�XS�ZLWK�WKH�KDVVOH��
WKH�SLFNHWLQJ��WKH�SURWHVWHUV��WKH�SLFNHWLQJ�>DW@�WKHLU�UHVLGHQFH�DQG�WKLQJV�OLNH�WKDW�´ $GDPV�'HS��
DW��������� ,Q�DGGLWLRQ��LW�KDV�DOZD\V�EHHQ�GLIILFXOW�WR�KLUH�DQG�UHWDLQ�VWDII�JLYHQ�WKH�QDWXUH�RI�WKH�
ZRUN�WKDW�WKH\�GR���6HH�LG� 'U� $GDPV�WHVWLILHG�WKDW�KH�KDV�UHFHLYHG�WKUHDWHQLQJ�OHWWHUV�DQG�WKDW�
SURWHVWHUV�\HOO�QHJDWLYH�WKLQJV�RXWVLGH�RI�KLV�RIILFH�³RQ�D�GDLO\�EDVLV�´��,G� DW�������



���

%HIRUH� WKH� VWDWXWH� ZDV� HQDFWHG� SDWLHQWV� DW� $GDPV� 	� %R\OH� ZRXOG VRPHWLPHV�

³FKDQJH�WKHLU�PLQG��PRVWO\�WHHQDJHUV�EHLQJ�FRHUFHG�E\�SDUHQWV�´��,G� DW�������'U��$GDPV�KDV�KDG�

SDWLHQWV�WDNH�WKH�ILUVW�PHGLFDWLRQ�DERUWLRQ�SLOO�EXW�WKHQ�GHFLGH�QRW�WR�WDNH�WKH�VHFRQG���6HH�LG� DW�

������+H�LQGLFDWHG�WKDW�³>D@V�VRRQ�DV�ZH�KHDU�WKDW�VRPHRQH�GRHVQ¶W�ZDQW�WR�GR�>WKH�DERUWLRQ@��ZH�

WHOO�WKHP�WR�OHDYH�LPPHGLDWHO\´�DQG�³FRPH�EDFN�ZKHQ�WKH\�>D@UH�PRUH�FHUWDLQ�´ ,G� DW����������

$IWHU� �� ����������D���K�� WRRN� HIIHFW�� SDWLHQWV� DW� WKHLU� ILUVW� DSSRLQWPHQW� DW� WKH

1DVKYLOOH�IDFLOLW\ DUH FRXQVHOHG�WKURXJK�D�YLGHR�� WKDW�WKH\�ZDWFK�LQ�D�JURXS��EHWZHHQ�WKUHH DQG�

WZHQW\ SHRSOH��RU�LQGLYLGXDOO\���6HH�LG� DW��������������3K\VLFLDQV�DUH QRW LQYROYHG�LQ�SUHVHQWLQJ�

WKH�YLGHR�WR�SDWLHQWV DQG�DUH QRW�LQ�WKH�URRP�GXULQJ�LWV�YLHZLQJ���6HH�LG� DW���������� 'U��$GDPV�LV�

QRW�DZDUH�RI�DQ\�FKDQJHV�PDGH�WR�WKH�YLGHR�FRXQVHOLQJ�DIWHU�������������D���K�¶V�HQDFWPHQW���6HH�

LG� DW������� $IWHU�SDWLHQWV�ZDWFK�WKH�YLGHR��WKH\�DUH�FRXQVHOHG�DV�D�JURXS�E\ D�SK\VLFLDQ��ZKR

XVHV DQ�LQIRUPHG�FRQVHQW IRUP���6HH�LG� DW�����������3DWLHQWV KDYH WKHLU�RZQ�FRS\�RI�WKH�IRUP�WKDW�

WKH\�XVH�WR�IROORZ�DORQJ�ZLWK�WKH�SK\VLFLDQ DQG�WKDW�WKH\�VLJQ���6HH�LG� DW���������������� $IWHU�

FRYHULQJ WKH�LQIRUPDWLRQ�LQ�WKH�IRUP��WKH�SK\VLFLDQ�DQVZHUV TXHVWLRQV�LQGLYLGXDOO\���6HH�LG� DW�������

7KH�SK\VLFLDQ¶V�JURXS�FRQVXOWDWLRQ�ODVWV EHWZHHQ�WHQ DQG�VL[WHHQ PLQXWHV�� �6HH�LG� 3DWLHQWV�JR�

WKURXJK�WKH�LQIRUPHG�FRQVHQW�SURFHVV�DORQH��L�H���XQDFFRPSDQLHG�E\�D�SDUWQHU RU�KXVEDQG��XQOHVV�

WKH�SDWLHQW LV�D�PLQRU��LQ�ZKLFK�FDVH�D�SDUHQW�RU�OHJDO�JXDUGLDQ�LV�DVNHG�WR�EH�SUHVHQW���6HH�LG� DW�

������'U��$GDPV�H[SODLQHG�WKDW�IRU�DGXOWV��³>L@W¶V�VWULFWO\�RQH�RQ�RQH��VR�WKHUH¶V�QR�FRHUFLRQ�´��,G�

$W�WKH VHFRQG�DSSRLQWPHQW�'U��$GDPV�DVNV SDWLHQWV�LI�WKH\�KDYH�DQ\�TXHVWLRQV�DQG�

DVNV WKHP�DERXW�WKHLU�FHUWDLQW\��WKHLU�XQGHUVWDQGLQJ�RI�WKH�SURFHGXUH��DQG�WKHLU�IHHOLQJV�UHJDUGLQJ�

FRHUFLRQ�� � ,G� DW��������� �'U��$GDPV�DQG�KLV� VWDII�ZLOO� ³VWRS�HYHU\WKLQJ� LPPHGLDWHO\´�DQG�KDV

�� 'U� $GDPV�LQGLFDWHG�WKDW�WKHUH�LV RQH�YLGHR�IRU�PHGLFDO�DERUWLRQ�DQG�DQRWKHU�YLGHR�IRU�
VXUJLFDO�DERUWLRQ�� 6HH $GDPV�'HS��DW�������,I�WKH�SDWLHQWV�LQ�D�JURXS�KDYH�WKH�RSWLRQ�WR�GR�HLWKHU�
SURFHGXUH��WKHQ�WKH�JURXS�ZLOO�ZDWFK�ERWK�YLGHRV���6HH�LG� DW����������
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SDWLHQWV ZDLW�LI�WKH\�GHWHFW�DQ\�DPELYDOHQFH��FRQIOLFW��RU�XQFHUWDLQW\���,G� DW����������'U��$GDPV�

ZLOO�QRW�SHUIRUP�D�SURFHGXUH�IRU SDWLHQWV ZKR�DUH EHLQJ�FRHUFHG�WR�KDYH�LW�GRQH���6HH�LG� DW�����

�����7KLV�KDV�EHHQ�KLV�SUDFWLFH�IRU�WKH�ODVW�WKLUW\�\HDUV��DQG�LW�LV�KLV�FXUUHQW�SUDFWLFH���6HH�LG� $GDPV�

	�%R\OH�GRHV�QRW�IROORZ�XS�ZLWK�SDWLHQWV�ZKR�QHHG�PRUH�WLPH�WR�FRQVLGHU�WKHLU�RSWLRQV���6HH�LG� DW�

������,W�DOVR�GRHV�QRW�IROORZ�XS�ZLWK�SDWLHQWV�ZKR�DWWHQG�D�ILUVW�DSSRLQWPHQW�EXW�GR�QRW�UHWXUQ�IRU�

D�VHFRQG��DIWHU�������������D���K��WRRN�HIIHFW��EHFDXVH�WKDW�ZRXOG�EH�DQ�LQYDVLRQ�RI WKHLU SULYDF\���

6HH�LG� DW����������

)ROORZLQJ�������������D���K�¶V�HQDFWPHQW��WKH�RQO\�FKDQJH�$GDPV�	�%R\OH�PDGH�

WR�LWV�LQIRUPHG�FRQVHQW�IRUP�ZDV�WR�DGG�D�SDJH�WKDW�DGGUHVVHG�WKH�PDQGDWRU\�ZDLWLQJ�SHULRG���6HH�

LG� DW��������� 'U��$GDPV�VWDWHG��³:H¶YH�KDG�D�PXOWLWXGH�RI�SDWLHQWV�DVN�XV�WR�DQG�EULEH�XV��EHJ��

SOHDG���µ,¶OO�GR�DQ\WKLQJ�¶�DFWXDOO\�SXOO�PRQH\�RXW�RI�WKHLU�SRFNHWERRN���µ,¶YH�JRW�WR�JHW�WKLV�GRQH�¶�

EXW�ZH�KDYH�QRW�GRQH�WKDW�´��,G� DW����� +H�WHVWLILHG�WKDW�SDWLHQWV�FRPSODLQ�DERXW�KDYLQJ�WR�ZDLW�

³HYHU\�VLQJOH�GD\´�DQG�WKDW�WKH�LVVXH�³FRPHV�XS�DOO�GD\�ORQJ�´�LQFOXGLQJ�LQ�³D�GR]HQ�SKRQH�FDOOV�D�

GD\�´��,G� DW����� +H�HODERUDWHG RQ�FURVV�H[DPLQDWLRQ�WKDW�SDWLHQWV�FRPSODLQ�DERXW�LW�

>H@YHU\�GD\���7KH\�FRPSODLQ�DERXW�LW�ZKHQ�WKH\�KHDU�DERXW�LW�RQ�WKH�SKRQH����
7KH\�FRPSODLQ�DERXW�LW�ZKHQ�WKH\�JHW�WKHUH���7KH\�YHUEDOL]H�KDYLQJ�WR�SD\�
H[WUD�PRQH\��H[WUD�GLVWDQFH��WKH�H[WUD�WLPH��DQG�PRVW�LPSRUWDQWO\��WKH\�GRQ¶W�
OLNH� WKH� LGHD�RI� VRPHRQH�HOVH� WHOOLQJ� WKHP�KRZ� WR�PDQDJH� WKHLU� OLYHV�RQ�
VRPHWKLQJ�WKDW�WKH\�FRQVLGHU�VR�SHUVRQDO���

,G� DW����� 'U��$GDPV WHVWLILHG�WKDW�DERUWLRQ�SDWLHQWV�KDYH�³>Q@HYHU´�H[SUHVVHG�WR�KLP�RU�KLV�VWDII�

WKDW�WKH�ZDLWLQJ�SHULRG�EHQHILWWHG�WKHP���,G�

$IWHU�������������D���K�¶V�HQDFWPHQW��D ILUVW�YLVLW�DW�WKH�1DVKYLOOH�IDFLOLW\�WRRN ³DV�

ORQJ�DV�WKUHH�RU�IRXU�KRXUV�DQG�VRPHWLPHV������ VL[�KRXUV�´��,G� DW������'U��$GDPV�GLG�QRW�NQRZ�WKH�

GXUDWLRQ�RI�D�VHFRQG�YLVLW DW�WKH�1DVKYLOOH�IDFLOLW\��EXW�KH�LQGLFDWHG�WKDW�D�VHFRQG�YLVLW�DW�WKH�%ULVWRO�

RIILFH ODVWV WKLUW\ WR�IRUW\�ILYH PLQXWHV���6HH�LG� DW���������7KH�GXUDWLRQ�RI�WKH�VHFRQG�YLVLW�GHSHQGV�
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RQ�WKH�SDWLHQW�YROXPH��WKH�WLPH�LW�WDNHV�WR�GR�WKH�SDSHUZRUN��DQG�WKH�W\SH�RI�SURFHGXUH���6HH�LG� DW�

��������'U��$GDPV�LQGLFDWHG�WKDW�DIWHU�WKH�ZDLWLQJ�SHULRG�ZDV�LPSOHPHQWHG��KH�VSHQGV DOPRVW�WZLFH�

DV�PXFK�WLPH�ZLWK�HDFK�LQGLYLGXDO�DERUWLRQ�SDWLHQW���6HH�LG� DW�������3ULRU�WR�WKH�VWDWXWH¶V HQDFWPHQW��

D�PHGLFDWLRQ�DERUWLRQ�UHTXLUHG�WZR�WULSV���6HH�LG� DW�����������$IWHU�LWV�HQDFWPHQW��D�PHGLFDWLRQ�

DERUWLRQ�UHTXLUHV�WKUHH�WULSV���6HH�LG� DW�������

$W�WKH�ILUVW�YLVLW��$GDPV�	�%R\OH�FKDUJHV�SDWLHQWV D�FRXQVHOLQJ�IHH�������DQG�DQ�

XOWUDVRXQG�IHH���������DQG�WKH�ODWWHU�LV�GHGXFWHG�IURP�WKH�FRVW�RI�WKH�SURFHGXUH���6HH�LG� DW������7KH�

FRXQVHOLQJ�IHH�LV�UHIXQGHG�LI�WKH�SDWLHQW�³LV�QRW�SUHJQDQW�EDVHG�RQ�WKH�XOWUDVRXQG��LI�VKH¶V�WRR�IDU�

DORQJ�EDVHG�RQ�WKH�XOWUDVRXQG�RU�LI�VKH�FKDQJHV�KHU�PLQG�EDVHG�RQ�WKH�XOWUDVRXQG�������EHFDXVH�WKH�

FRXQVHOLQJ�EDVLFDOO\�GLG�QRW�HYHU�WDNH�SODFH�´��,G� 'U��$GDPV�LQGLFDWHG�WKDW�ILQDQFLDO�DLG�WR�REWDLQ�

DQ� DERUWLRQ� ZDV DYDLODEOH� WR� SDWLHQWV� DW� WKH� 1DVKYLOOH� IDFLOLW\ WKURXJK� WKH� 1DWLRQDO� $ERUWLRQ�

)HGHUDWLRQ�DQG� LV�DYDLODEOH� WR�SDWLHQWV�DW� WKH�%ULVWRO�RIILFH WKURXJK�DJHQFLHV� IURP�9LUJLQLD�DQG�

7HQQHVVHH��� 6HH�LG� DW���������7KH�1DVKYLOOH�IDFLOLW\ KDG�D�VWXGHQW�GLVFRXQW��DQG�WKH�%ULVWRO�RIILFH

KDV�D�VWXGHQW�GLVFRXQW��D�PLOLWDU\�GLVFRXQW��DQG�D�PLOHDJH GLVFRXQW�³HVSHFLDOO\�VLQFH�WKH�ODZ�ZHQW�

LQWR�HIIHFW�´��,G� DW����������7KH�PLOHDJH�GLVFRXQW ZDV�³>L@QGLUHFWO\´�LPSOHPHQWHG�LQ�UHVSRQVH�WR��

RU�DV�D�UHVXOW�RI��������������D���K��³EHFDXVH�SHRSOH�ZHUH�GULYLQJ�IXUWKHU�´��,G� DW����� 'U��$GDPV�

VWDWHG�WKDW�DIWHU�WKH�1DVKYLOOH�IDFLOLW\ FORVHG��LWV�FDOOV�ZHUH�IRUZDUGHG�WR�WKH�%ULVWRO�RIILFH��ZKLFK�

ZDV�WKHQ

JHWWLQJ�DQ�DYHUDJH�RI������������SKRQH�FDOOV�D�GD\�IURP�D�SDWLHQW�UHTXHVWLQJ�
VHUYLFHV� DQG� DFWXDOO\� ILQGLQJ� RXW� WKHUH¶V� D� ORQJ� ZDLWLQJ� SHULRG�� GD\V� RU�
ZHHNV>�@� LQ�1DVKYLOOH� IRU� 3ODQQHG� 3DUHQWKRRG��� 6R�ZH¶UH� JHWWLQJ� D� QRW�

�� 'U� $GDPV�H[SODLQHG�WKDW�WKH�%ULVWRO�RIILFH�LV�QRW�D�PHPEHU�RI�WKH�1DWLRQDO�$ERUWLRQ�
)HGHUDWLRQ�EHFDXVH�LW�LV�VPDOOHU��KDV�IHZHU�HPSOR\HHV��DQG KDV�D�ORZHU SDWLHQW�YROXPH��ZKLFK�GR�
QRW�³MXVWLI\�XV�MXPSLQJ�WKURXJK�KRRSV�WR�EHFRPH�D�PHPEHU�´��$GDPV�'HS��DW���������

�� 'U� $GDPV�LQGLFDWHG�WKDW�KH�KDV�UHIHUUHG�SDWLHQWV�WR�3ODQQHG�3DUHQWKRRG�RI�1DVKYLOOH�RU�
330(7��LQFOXGLQJ�DIWHU�������������D���K��WRRN�HIIHFW���6HH $GDPV�'HS��DW�������



���

LQVLJQLILFDQW� QXPEHU� RI� SDWLHQWV� GULYLQJ� IRXU� DQG� D� KDOI� KRXUV� HDFK�ZD\�
WLPHV�WKUHH�WR�FRPH�WR�%ULVWRO���

,G� DW����� +H�WHVWLILHG�WKDW�³WR�EH�KRQHVW��ZH�IHOW�VRUU\�WKDW�WKH\�ZHUH�EHLQJ�LQFRQYHQLHQFHG��DQG�

ZH�ZHUH�WU\LQJ�WR�KHOS�WKHP�ZLWK�WKHLU�H[SHQVHV���6R�WKH�IXUWKHU�WKH\�FDPH��WKH�PRUH�RI�D�GLVFRXQW�

ZH�RIIHUHG�´��,G� DW�������

%HIRUH� �� ����������D���K�� ZDV� HQDFWHG� DSSRLQWPHQWV� IRU� DERUWLRQ� VHUYLFHV� DW�

$GDPV�	�%R\OH�ZHUH�PDGH�E\� WHOHSKRQH�� �6HH� LG� DW����� �$IWHU� LWV�HQDFWPHQW�� WKH�SURFHVV� IRU�

VFKHGXOLQJ� DSSRLQWPHQWV� GLG� QRW� FKDQJH�� KRZHYHU�� QRZ� D� SDWLHQW RQO\� VFKHGXOHV WKH� ILUVW�

DSSRLQWPHQW�E\�WHOHSKRQH�EHFDXVH�WKH�VHFRQG�DSSRLQWPHQW�GHSHQGV RQ�WKH�W\SH�RI�SURFHGXUH�VKH�

LV�KDYLQJ��KHU�DYDLODELOLW\��DQG�WKH�RIILFH¶V�DYDLODELOLW\���6HH�LG� DW������� 'U��$GDPV�LQGLFDWHG�WKDW�

WKH�FDQFHOODWLRQ�UDWH�IRU�WKH�ILUVW�DSSRLQWPHQW�LV�³>D@Q\ZKHUH�IURP����WR����SHUFHQW�´��,G� DW������

:RPHQ� ZKR� DUH� IXUWKHU� DORQJ� EDVHG� RQ� WKH� GDWH� WKH\� UHSRUW� RYHU� WKH� WHOHSKRQH� DV� WKHLU� ODVW�

PHQVWUXDO�SHULRG�³ZRXOG�JHQHUDOO\�QHHG�WR�JHW�LQ�DV�VRRQ�DV�SRVVLEOH�´�LG���DQG�DUH�³HQFRXUDJHG�WR�

FRPH�LQ�DV�VRRQ�DV�SRVVLEOH�RU�������WKH�QH[W�SRVVLEOH�RSHQLQJ�EXVLQHVV�GD\�´��,G� DW������'U��$GDPV�

VWDWHG�WKDW�D�ZRPDQ�VHHNLQJ�DERUWLRQ�FDUH�FDQ�EH�VHHQ�IRU�KHU�ILUVW�DSSRLQWPHQW�³ZLWKLQ����KRXUV�

XQOHVV�ZH¶UH�FORVHG�RU�,¶P�RXW�RI�WRZQ�RU�DW�D�PHHWLQJ�RU�D�YDFDWLRQ�´��,G�

'U��$GDPV�³EHOLHYH>V@�QRERG\�VKRXOG�KDYH�WR�ZDLW�>IRU�DQ�DERUWLRQ@��SHULRG�´��,G�

DW� ���� � +H� RSLQHG� WKDW� ZDLWLQJ� GRHV� QRW� EHQHILW� D� SDWLHQW¶V� GHFLVLRQ�PDNLQJ� SURFHVV� ³EHFDXVH�

WKH\¶YH�DOUHDG\�ZDLWHG�EHIRUH�WKH\�FDPH�LQ��DQG�WKH\¶YH�DOUHDG\�PDGH�WKHLU�GHFLVLRQ���,�KDYH�QRW�

SHUVRQDOO\�VHHQ�LW�EHQHILW�DQ\ERG\�´��,G� +H�VWDWHG��³,�WKLQN�DOO�SDWLHQWV�H[SHULHQFH�VRPH�VWUHVV�DQG�

DQ[LHW\�MXVW�E\�EHLQJ�SUHJQDQW��ZKHWKHU�WKH\¶UH�JRLQJ�WR�FRQWLQXH�WKH�SUHJQDQF\�RU�QRW��DQG�WKRVH�

WKDW�DUH�IRUFHG�WR�ZDLW�VKRXOG�QRW�EH�PDGH�WR�ZDLW��SHULRG�´��,G� DW������+H�VWDWHG�WKDW H[SHULHQFLQJ�

VWUHVV�DQG�DQ[LHW\�FRXOG�FRPSOLFDWH�D�PHGLFDO�FRQGLWLRQ�DQG�ULVN�FDXVLQJ�VXEVWDQWLDO�SV\FKRORJLFDO

KDUP���6HH�LG� DW���������+H�WHVWLILHG�WKDW�³DW�HVVHQWLDOO\�HYHU\�YLVLW´�KH�VHHV�³SDWLHQWV�>ZKR@�DUH�
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YLVLEO\� XSVHW� EHFDXVH� WKH\� KDYH� WR�ZDLW�´� DQG� KH� EHOLHYHV� EHLQJ� YLVLEO\� XSVHW� LV� LQGLFDWLYH� RI

SV\FKRORJLFDO�KDUP���,G� DW������+H�VWDWHG�WKDW�SDWLHQWV�ZKR�DUH�SXVKHG�EH\RQG�WKH�JHVWDWLRQDO�DJH�

OLPLW�IRU�D�PHGLFDWLRQ�DERUWLRQ�EHFDXVH�RI�WKH�UHTXLUHG�ZDLWLQJ�SHULRG�DQG�GXH�WR�DGGLWLRQDO�GHOD\V�

FDXVHG�E\�ZHHNHQGV�DOO�VXIIHU�HPRWLRQDO�GLVWUHVV�IURP�QRW�EHLQJ�DEOH�WR�JHW�WKH�W\SH�RI�DERUWLRQ�

WKH\�SUHIHU���6HH�LG� DW������

$IWHU�������������D���K��ZDV�HQDFWHG��WKH�1DVKYLOOH�IDFLOLW\ LQFUHDVHG�LWV�KRXUV�RI�

RSHUDWLRQ WR�VHH�PRUH�SDWLHQWV DQG�WR�DFFRPPRGDWH�WKRVH�DIIHFWHG�E\�WKH�PDQGDWRU\����KRXU�ZDLW��

EXW�QR�FKDQJHV�ZHUH�PDGH�WR�WKH�%ULVWRO�RIILFH¶V KRXUV���6HH�LG� DW�������������������������$URXQG�

WKH�WLPH�WKDW�WKH�ZDLWLQJ�SHULRG�ZDV�LPSOHPHQWHG��WKH�SULFHV�DW�WKH�1DVKYLOOH�IDFLOLW\ ZHUH�UDLVHG

WR�FRYHU� WKH� FRVW�RI�KLULQJ�H[WUD�KHOS� WR�FOHDQ� WKH�RIILFH�� WKH�FRVW�RI�KLULQJ�H[WUD�SK\VLFLDQV� WR�

FRXQVHO�SDWLHQWV��DQG�WKH�FRVW�RI�VHHLQJ�³H[WUD�SDWLHQWV�������RQ�������GD\V�WKH\�KDG�QRW�EHHQ�VHHQ�RQ�

EHIRUH�´��,G� DW���������������

7KH�&RXUW�ILQGV�'U��$GDPV¶�WHVWLPRQ\�WR�EH�IXOO\�FUHGLEOH�DQG�JLYHV�LW�JUHDW�ZHLJKW���

+H�WHVWLILHG�FRQYLQFLQJO\�WKDW�$GDPV�	�%R\OH�PDGH RQO\ PLQRU�FKDQJHV�WR�LWV�LQIRUPHG�FRQVHQW�

SURFHVV� IROORZLQJ �� ����������D���K�¶V� HQDFWPHQW� WR� DGGUHVV� WKH� PDQGDWRU\� ZDLWLQJ� SHULRG���

2WKHUZLVH��$GDPV�	�%R\OH�DOUHDG\�FRYHUHG�WKH�LQIRUPDWLRQ�WKDW�VXEVHFWLRQ��E��UHTXLUHV�SDWLHQWV�

WR� UHFHLYH�� � 1R� DERUWLRQV� DUH� SHUIRUPHG� E\� WKLV� SURYLGHU� IRU� SDWLHQWV� ZKR� DUH DPELYDOHQW��

FRQIOLFWHG��XQFHUWDLQ��RU�EHLQJ�FRHUFHG�WR�KDYH�WKH�SURFHGXUH���)RU�SDWLHQWV�ZKR�DUH�DOUHDG\�FHUWDLQ��

DQG�IRU�SDWLHQWV�ZKR�ZLOO�EH�SXVKHG�EH\RQG�WKH�JHVWDWLRQDO�DJH�OLPLW�IRU�D�PHGLFDWLRQ�DERUWLRQ�

ZKHQ�WKH\�UHWXUQ�IRU�WKH�SURFHGXUH��WKH�UHTXLUHPHQW�WR�ZDLW�FDXVHV�WKHP�WR�VXIIHU�SV\FKRORJLFDO�

KDUP�
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,9� /HJDO�6WDQGDUGV�DQG�&RQFOXVLRQV�RI�/DZ

$� 6WDQGLQJ

7KH�6XSUHPH�&RXUW�KDV�³ORQJ�SHUPLWWHG�DERUWLRQ�SURYLGHUV�WR�LQYRNH�WKH�ULJKWV�RI�

WKHLU�DFWXDO�RU�SRWHQWLDO�SDWLHQWV�LQ�FKDOOHQJHV�WR�DERUWLRQ�UHODWHG�UHJXODWLRQV�´��-XQH�0HG��6HUYV��

/��/��&��Y��5XVVR������6��&W�������������������� 0RUHRYHU�� WKH�6XSUHPH�&RXUW KDV�³JHQHUDOO\�

SHUPLWWHG�SODLQWLIIV�WR�DVVHUW�WKLUG�SDUW\�ULJKWV�LQ�FDVHV�ZKHUH�WKH�µHQIRUFHPHQW�RI�WKH�FKDOOHQJHG�

UHVWULFWLRQ�DJDLQVW�WKH�OLWLJDQW ZRXOG�UHVXOW�LQGLUHFWO\�LQ�WKH�YLRODWLRQ�RI�WKLUG�SDUWLHV¶�ULJKWV�¶´��,G�

DW����������HPSKDVLV�LQ�RULJLQDO���TXRWLQJ�.RZDOVNL�Y��7HVPHU������8�6������������������� $V�WKH�

6XSUHPH�&RXUW�KDV�H[SODLQHG� ³>L@Q�VXFK�FDVHV��������µWKH�REYLRXV�FODLPDQW¶������ LV�WKH�SDUW\�XSRQ�

ZKRP�WKH�FKDOOHQJHG�VWDWXWH�LPSRVHV�µOHJDO�GXWLHV�DQG�GLVDELOLWLHV�¶´��,G� DW�������TXRWLQJ�&UDLJ�

Y��%RUHQ������8�6�����������������������LQWHUQDO�FLWDWLRQV�RPLWWHG��

,Q�OLJKW�RI�6XSUHPH�&RXUW�SUHFHGHQW��SODLQWLIIV�LQ�WKH�LQVWDQW�PDWWHU�KDYH�VWDQGLQJ�

WR� FKDOOHQJH� WKH� FRQVWLWXWLRQDOLW\� RI� �� ����������D���K��� DQ� DERUWLRQ� UHJXODWLRQ�� RQ� EHKDOI� RI�

WKHPVHOYHV�DQG�WKHLU�SDWLHQWV� 7KH VWDWXWH�UHJXODWHV�SODLQWLIIV¶�FRQGXFW��DQG�VXEVHFWLRQ��K��VXEMHFWV�

SK\VLFLDQV WR�FULPLQDO�DQG�SURIHVVLRQDO�SHQDOWLHV�IRU�QRQ�FRPSOLDQFH��ZKLFK�³HOLPLQDWHV�DQ\�ULVN�

WKDW�WKHLU�FODLPV�DUH�DEVWUDFW�RU�K\SRWKHWLFDO�´��,G� 3ODLQWLIIV�PD\�DOVR�VHHN�UHOLHI�RQ�EHKDOI�RI�WKHLU�

SDWLHQWV�ZKR�DUH�SODLQO\�DIIHFWHG�E\�WKH�FKDOOHQJHG�VWDWXWH�DV�ZHOO�

%� 7KH�/DZ�$SSOLFDEOH�WR�$ERUWLRQ�5HVWULFWLRQV

7KH�6XSUHPH�&RXUW�UHFHQWO\�UHLWHUDWHG�WKH�OHJDO�VWDQGDUGV�FRXUWV�PXVW�DSSO\ LQ�D�

FDVH� VXFK� DV� WKLV� LQ�ZKLFK� SODLQWLIIV� FKDOOHQJH� WKH� FRQVWLWXWLRQDOLW\� RI� D� OHJDO� UHVWULFWLRQ� RQ� D�

ZRPDQ¶V�ULJKW�WR�KDYH�DQ�DERUWLRQ���,Q�5XVVR������6��&W��DW ������WKH�&RXUW�VWDWHG�

,Q�:KROH�:RPDQ¶V�+HDOWK�Y��+HOOHUVWHGW������8�6��²������6� &W������� ����
/�(G��G����� ��������ZH�KHOG� WKDW�³µ>X@QQHFHVVDU\�KHDOWK� UHJXODWLRQV� WKDW�
KDYH�WKH�SXUSRVH�RU�HIIHFW�RI�SUHVHQWLQJ�D�VXEVWDQWLDO�REVWDFOH�WR�D�ZRPDQ�
VHHNLQJ�DQ�DERUWLRQ�LPSRVH�DQ�XQGXH�EXUGHQ�RQ�WKH�ULJKW¶´�DQG�DUH�WKHUHIRUH�
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³FRQVWLWXWLRQDOO\�LQYDOLG�´ ,G���DW�²������6� &W���DW�������TXRWLQJ�3ODQQHG�
3DUHQWKRRG�RI�6RXWKHDVWHUQ�3D��Y��&DVH\������8�6����������������6� &W��
����������/�(G��G����� ������� �SOXUDOLW\�RSLQLRQ���DOWHUDWLRQ� LQ�RULJLQDO���
:H�H[SODLQHG�WKDW�WKLV�VWDQGDUG�UHTXLUHV�FRXUWV�LQGHSHQGHQWO\�WR�UHYLHZ�WKH�
OHJLVODWLYH� ILQGLQJV� XSRQ� ZKLFK� DQ� DERUWLRQ�UHODWHG� VWDWXWH� UHVWV� DQG� WR�
ZHLJK� WKH� ODZ¶V� ³DVVHUWHG� EHQHILWV� DJDLQVW� WKH� EXUGHQV´� LW� LPSRVHV� RQ�
DERUWLRQ�DFFHVV�� ����8�6���DW�²������6� &W���DW�������FLWLQJ�*RQ]DOHV�Y��
&DUKDUW������8�6������ ���������6� &W������������/�(G��G�������������

7KH�6XSUHPH�&RXUW�³FDXWLRQHG�WKDW�FRXUWV�PXVW�UHYLHZ�OHJLVODWLYH�IDFWILQGLQJ�XQGHU�D�GHIHUHQWLDO�

VWDQGDUG´� ZLWKRXW� ³SODF>LQJ@� GLVSRVLWLYH� ZHLJKW� RQ� WKRVH� ILQGLQJV�� IRU� WKH� FRXUWV� UHWDL>Q@� DQ�

LQGHSHQGHQW�FRQVWLWXWLRQDO�GXW\�WR�UHYLHZ�IDFWXDO�ILQGLQJV�ZKHUH�FRQVWLWXWLRQDO�ULJKWV�DUH�DW�VWDNH�´��

,G� DW�������LQWHUQDO�FLWDWLRQV�DQG�TXRWDWLRQ�PDUNV�RPLWWHG����³7KH�ULJKW�RI�WKH�ZRPDQ�WR�FKRRVH�WR�

KDYH�DQ�DERUWLRQ�EHIRUH�YLDELOLW\�DQG�WR�REWDLQ�LW�ZLWKRXW�XQGXH�LQWHUIHUHQFH�IURP�WKH�6WDWH´�LV�

ZHLJKHG�DJDLQVW�WKH�6WDWH¶V�³OHJLWLPDWH�LQWHUHVWV�IURP�WKH�RXWVHW�RI�WKH�SUHJQDQF\�LQ�SURWHFWLQJ�WKH�

KHDOWK�RI�WKH�ZRPDQ�DQG�WKH�OLIH�RI�WKH�IHWXV�WKDW�PD\�EHFRPH�D�FKLOG�´��&DVH\������8�6��DW�������

6HH�DOVR�(0:�:RPHQ¶V�6XUJLFDO�&WU���3�6�&��Y��)ULHGODQGHU������)��G������������WK�&LU��������

�³$V�H[SODLQHG�E\�WKH�6XSUHPH�&RXUW�LQ�:KROH�:RPDQ¶V�+HDOWK ������ZH�DQVZHU�WKLV�>XQGXH�EXUGHQ@�

TXHVWLRQ�E\�ZHLJKLQJ�µWKH�EXUGHQV�D�ODZ�LPSRVHV�RQ�DERUWLRQ�DFFHVV�WRJHWKHU�ZLWK�WKH�EHQHILWV�

WKRVH�ODZV�FRQIHU�¶´��

$ FKDOOHQJHG�VWDWXWH�LV�XQFRQVWLWXWLRQDO�LI

³LW�ZLOO�RSHUDWH�DV�D�VXEVWDQWLDO�REVWDFOH�WR�D�ZRPDQ¶V�FKRLFH�WR�XQGHUJR�DQ�
DERUWLRQ´�LQ�³D�ODUJH�IUDFWLRQ�RI� WKH�FDVHV�LQ�ZKLFK�>LW@� LV�UHOHYDQW�´� ����
8�6��DW����������6� &W��������PDMRULW\�RSLQLRQ�� ,Q�:KROH�:RPDQ¶V�+HDOWK��
ZH�UHDIILUPHG�WKDW�VWDQGDUG�� :H�PDGH�FOHDU�WKDW�WKH�SKUDVH�UHIHUV�WR�D�ODUJH�
IUDFWLRQ�RI�³WKRVH�ZRPHQ�IRU�ZKRP�WKH�SURYLVLRQ�LV�DQ�DFWXDO�UDWKHU�WKDQ�DQ�
LUUHOHYDQW�UHVWULFWLRQ�´� ����8�6���DW�² �VOLS�RS���DW������TXRWLQJ�&DVH\������
8�6��DW����������6� &W��������EUDFNHWV�RPLWWHG��

5XVVR������6��&W��DW��������7KH�6L[WK�&LUFXLW�KDV�KHOG�WKDW�WKH�³ODUJH�IUDFWLRQ´�UHTXLUHG�E\�&DVH\��

ZKLOH�³PRUH�FRQFHSWXDO�WKDQ�PDWKHPDWLFDO�´�PHDQV�PRUH�WKDQ���� RI�WKRVH�DIIHFWHG�E\�WKH�VWDWXWH�

LQ�TXHVWLRQ���&LQFLQQDWL�:RPHQ¶V�6HUYV���,QF��Y��7DIW������)��G������������WK�&LU��������



���

,Q�&DVH\�� WKH� 6XSUHPH� &RXUW� FRQVLGHUHG� D� 3HQQV\OYDQLD� VWDWXWH� WKDW� UHTXLUHG� D�

ZRPDQ�VHHNLQJ�DQ�DERUWLRQ�WR�UHFHLYH�FHUWDLQ�LQIRUPDWLRQ�IURP�WKH�DERUWLRQ�SURYLGHU�DW�OHDVW���

KRXUV�EHIRUHKDQG��WKHUHE\�UHTXLULQJ�KHU�WR�³PDNH�DW�OHDVW�WZR�YLVLWV�WR�WKH�GRFWRU�´��&DVH\������

8�6��DW�������7KH�&RXUW�IRXQG�WKDW�³>L@Q�WKHRU\��DW�OHDVW��WKH�ZDLWLQJ�SHULRG�LV�D�UHDVRQDEOH�PHDVXUH�

WR� LPSOHPHQW� WKH�6WDWH¶V� LQWHUHVW� LQ� SURWHFWLQJ� WKH� OLIH� RI� WKH� XQERUQ�� D�PHDVXUH� WKDW� GRHV� QRW�

DPRXQW�WR�DQ�XQGXH�EXUGHQ�´��,G� DW�������+RZHYHU��WKH�&RXUW�ZHQW�RQ�WR�VD\�

:KHWKHU� WKH� PDQGDWRU\� ���KRXU� ZDLWLQJ� SHULRG� LV� QRQHWKHOHVV� LQYDOLG�
EHFDXVH� LQ� SUDFWLFH� LW� LV� D� VXEVWDQWLDO� REVWDFOH� WR� D� ZRPDQ¶V� FKRLFH� WR�
WHUPLQDWH�KHU�SUHJQDQF\�LV�D�FORVHU�TXHVWLRQ�� 7KH�ILQGLQJV�RI�IDFW�E\�WKH�
'LVWULFW� &RXUW� LQGLFDWH� WKDW� EHFDXVH� RI� WKH� GLVWDQFHV�PDQ\�ZRPHQ�PXVW�
WUDYHO�WR�UHDFK�DQ�DERUWLRQ�SURYLGHU��WKH�SUDFWLFDO�HIIHFW�ZLOO�RIWHQ�EH�D�GHOD\�
RI�PXFK�PRUH�WKDQ�D�GD\�EHFDXVH�WKH�ZDLWLQJ�SHULRG�UHTXLUHV�WKDW�D�ZRPDQ�
VHHNLQJ�DQ�DERUWLRQ�PDNH�DW�OHDVW�WZR�YLVLWV�WR�WKH�GRFWRU��7KH�'LVWULFW�&RXUW�
DOVR�IRXQG�WKDW�LQ�PDQ\�LQVWDQFHV�WKLV�ZLOO�LQFUHDVH�WKH�H[SRVXUH�RI�ZRPHQ�
VHHNLQJ� DERUWLRQV� WR� ³WKH� KDUDVVPHQW� DQG� KRVWLOLW\� RI� DQWL�DERUWLRQ�
SURWHVWRUV�GHPRQVWUDWLQJ�RXWVLGH�D�FOLQLF�´� ����)� 6XSS��� DW������� $V� D�
UHVXOW��WKH�'LVWULFW�&RXUW�IRXQG�WKDW�IRU�WKRVH�ZRPHQ�ZKR�KDYH�WKH�IHZHVW�
ILQDQFLDO� UHVRXUFHV�� WKRVH�ZKR�PXVW� WUDYHO� ORQJ�GLVWDQFHV��DQG� WKRVH�ZKR�
KDYH� GLIILFXOW\� H[SODLQLQJ� WKHLU� ZKHUHDERXWV� WR� KXVEDQGV�� HPSOR\HUV�� RU�
RWKHUV��WKH����KRXU�ZDLWLQJ�SHULRG�ZLOO�EH�³SDUWLFXODUO\�EXUGHQVRPH�´� ,G���
DW������

7KHVH�ILQGLQJV�DUH�WURXEOLQJ�LQ�VRPH�UHVSHFWV��EXW�WKH\�GR�QRW�GHPRQVWUDWH�
WKDW�WKH�ZDLWLQJ�SHULRG�FRQVWLWXWHV�DQ�XQGXH�EXUGHQ�� :H�GR�QRW�GRXEW�WKDW��
DV�WKH�'LVWULFW�&RXUW�KHOG��WKH�ZDLWLQJ�SHULRG�KDV�WKH�HIIHFW�RI�³LQFUHDVLQJ�
WKH�FRVW�DQG�ULVN�RI�GHOD\�RI�DERUWLRQV�´�LG���DW�������EXW�WKH�'LVWULFW�&RXUW�
GLG�QRW� FRQFOXGH� WKDW� WKH� LQFUHDVHG� FRVWV� DQG�SRWHQWLDO� GHOD\V� DPRXQW� WR�
VXEVWDQWLDO� REVWDFOHV� 5DWKHU�� DSSO\LQJ� WKH� WULPHVWHU� IUDPHZRUN¶V� VWULFW�
SURKLELWLRQ� RI� DOO� UHJXODWLRQ� GHVLJQHG� WR� SURPRWH� WKH� 6WDWH¶V� LQWHUHVW� LQ�
SRWHQWLDO�OLIH�EHIRUH�YLDELOLW\��VHH�LG���DW�������WKH�'LVWULFW�&RXUW�FRQFOXGHG�
WKDW�WKH�ZDLWLQJ�SHULRG�GRHV�QRW�IXUWKHU�WKH�VWDWH�³LQWHUHVW�LQ�PDWHUQDO�KHDOWK´�
DQG� ³LQIULQJHV� WKH� SK\VLFLDQ¶V� GLVFUHWLRQ� WR� H[HUFLVH� VRXQG� PHGLFDO�
MXGJPHQW�´� LG���DW������ <HW��DV�ZH�KDYH�VWDWHG��XQGHU� WKH�XQGXH�EXUGHQ�
VWDQGDUG� D� 6WDWH� LV� SHUPLWWHG� WR� HQDFW� SHUVXDVLYH� PHDVXUHV� ZKLFK� IDYRU�
FKLOGELUWK� RYHU� DERUWLRQ�� HYHQ� LI� WKRVH�PHDVXUHV� GR� QRW� IXUWKHU� D� KHDOWK�
LQWHUHVW�� $QG�ZKLOH�WKH�ZDLWLQJ�SHULRG�GRHV�OLPLW D�SK\VLFLDQ¶V�GLVFUHWLRQ��
WKDW� LV� QRW�� VWDQGLQJ� DORQH�� D� UHDVRQ� WR� LQYDOLGDWH� LW�� ,Q� OLJKW� RI� WKH�
FRQVWUXFWLRQ� JLYHQ� WKH� VWDWXWH¶V� GHILQLWLRQ� RI� PHGLFDO� HPHUJHQF\� E\� WKH�
&RXUW�RI�$SSHDOV��DQG�WKH�'LVWULFW�&RXUW¶V�ILQGLQJV��ZH�FDQQRW�VD\�WKDW�WKH�
ZDLWLQJ�SHULRG�LPSRVHV�D�UHDO�KHDOWK�ULVN�
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:H�DOVR�GLVDJUHH�ZLWK�WKH�'LVWULFW�&RXUW¶V�FRQFOXVLRQ�WKDW�WKH�³SDUWLFXODUO\�
EXUGHQVRPH´� HIIHFWV� RI� WKH� ZDLWLQJ� SHULRG� RQ� VRPH� ZRPHQ� UHTXLUH� LWV�
LQYDOLGDWLRQ�� $�SDUWLFXODU�EXUGHQ�LV�QRW�RI�QHFHVVLW\�D�VXEVWDQWLDO�REVWDFOH��
:KHWKHU� D� EXUGHQ� IDOOV� RQ� D� SDUWLFXODU� JURXS� LV� D� GLVWLQFW� LQTXLU\� IURP�
ZKHWKHU�LW�LV�D�VXEVWDQWLDO�REVWDFOH�HYHQ�DV�WR�WKH�ZRPHQ�LQ�WKDW�JURXS� $QG�
WKH� 'LVWULFW� &RXUW� GLG� QRW� FRQFOXGH� WKDW� WKH� ZDLWLQJ� SHULRG� LV� VXFK� DQ�
REVWDFOH�HYHQ�IRU�WKH�ZRPHQ�ZKR�DUH�PRVW�EXUGHQHG�E\�LW�� +HQFH��RQ�WKH�
UHFRUG� EHIRUH� XV�� DQG� LQ� WKH� FRQWH[W� RI� WKLV� IDFLDO� FKDOOHQJH��ZH� DUH� QRW�
FRQYLQFHG�WKDW�WKH����KRXU�ZDLWLQJ�SHULRG�FRQVWLWXWHV�DQ�XQGXH�EXUGHQ�

,G� DW����������$V�WKH�6L[WK�&LUFXLW�KDV�QRWHG��WKH�UHFRUG�LQ�&DVH\ UHJDUGLQJ�WKH����KRXU�ZDLWLQJ�

SHULRG�³ZDV�VSDUVH�´��7DIW������)��G�DW�����

&� %HQHILWV RI�WKH�0DQGDWRU\�:DLWLQJ�3HULRG�RI�������������D���K�

'HIHQGDQWV� DUJXH� WKDW� WKH� VWDWXWH¶V�PDQGDWRU\�ZDLWLQJ� SHULRG IXUWKHUV� WZR� VWDWH�

LQWHUHVWV�������SURWHFWLQJ�IHWDO�OLIH ³E\�RIIHULQJ�SURVSHFWLYH�DERUWLRQ�SDWLHQWV�DQ�RSSRUWXQLW\�WR�PDNH�

D�GLIIHUHQW�FKRLFH�´ DQG�����EHQHILWWLQJ�ZRPHQ¶V�PHQWDO�DQG�HPRWLRQDO�KHDOWK�³E\�DOORZLQJ�IRU�

PRUH������ >GHFLVLRQDO@ FHUWDLQW\�´ 5LHJHU��7U�����������9RO�����SS� ����� �RSHQLQJ�VWDWHPHQW�� )RU�

WKH�UHDVRQV�H[SODLQHG�EHORZ��WKH�&RXUW�ILQGV�WKDW�GHIHQGDQWV�KDYH�QRW�VKRZQ�WKDW�������������D��

�K� DFWXDOO\�IXUWKHUV�HLWKHU�RI�WKHVH�LQWHUHVWV�

'HIHQGDQWV�KDYH�QRW�GHPRQVWUDWHG WKDW�������������D���K��DGYDQFHV WKH�DVVHUWHG�

VWDWH�LQWHUHVW�RI�SURWHFWLQJ IHWDO�OLIH���'HIHQGDQWV�UHO\�RQ�GDWD�IURP�SODLQWLIIV¶�UHFRUGV�DQG�WHVWLPRQ\�

IURP�SODLQWLIIV¶�H[SHUWV�VKRZLQJ�WKDW�DIWHU�WKH�VWDWXWH¶V�HQDFWPHQW�VRPH�SDWLHQWV�ZKR�DWWHQGHG D�

ILUVW� DSSRLQWPHQW�ZLWK DQ� DERUWLRQ� SURYLGHU� GLG QRW� UHWXUQ� IRU� D� VHFRQG� DSSRLQWPHQW ZLWK� WKDW�

SURYLGHU� 'HIHQGDQWV¶�FDOFXODWLRQ�DSSHDUV�WR�EH�WKDW�³VLQFH�WKH�HQDFWPHQW�RI�WKH�ZDLWLQJ�SHULRG��

DSSUR[LPDWHO\�������SDWLHQWV�KDG�D�ILUVW�DSSRLQWPHQW�DQG�UHFHLYHG�LQIRUPHG�FRQVHQW�DQG WKHQ�GLG�

QRW�FRPH�EDFN�WR�KDYH�DQ�DERUWLRQ�DW�WKDW�IDFLOLW\�´�� ,G� DW�����UHIHUHQFLQJ D�33*05�LQWHUURJDWRU\�

�� 7KH�UHFRUG�UHIOHFWV�WKDW�EHWZHHQ�-XO\����������DQG�-DQXDU\�����������DSSUR[LPDWHO\�����
SDWLHQWV�REWDLQHG�DQ�DERUWLRQ�UHODWHG�XOWUDVRXQG�DW�33*05�EXW�GLG�QRW�REWDLQ�DQ�DERUWLRQ�WKHUH�



���

UHVSRQVH����

7KH�HYLGHQFH�GRHV�QRW�VXSSRUW�GHIHQGDQWV¶ DUJXPHQW�WKDW�WKHVH�DERUWLRQV�ZHUH�QRW�

SHUIRUPHG��DQG� WKHUHIRUH� IHWDO� OLIH�ZDV�SURWHFWHG� WR� WKLV�H[WHQW��EHFDXVH� WKHVH�ZRPHQ�FKDQJHG�

WKHLU�PLQGV�DIWHU�IXUWKHU�UHIOHFWLQJ�IRU�DW�OHDVW��� KRXUV� 3ODLQWLIIV�GR�QRW�WUDFN�WKH�UHDVRQV�IRU�³QR�

VKRZV´�RU�FDQFHOODWLRQV�RI�DSSRLQWPHQWV�GXH�WR�SULYDF\�FRQFHUQV DQG�EHFDXVH�LW�LV�LUUHOHYDQW�WR�

SDWLHQWV¶ PHGLFDO�FDUH���)XUWKHU��SODLQWLIIV¶�H[SHUWV WHVWLILHG WKDW�WKHUH�DUH�PDQ\�SRVVLEOH�UHDVRQV�

ZK\�D�SDWLHQW�PD\ QRW�DWWHQG D VHFRQG DSSRLQWPHQW�� 5HDVRQV�LQFOXGH�VHHNLQJ�FDUH�HOVHZKHUH��QR�

ORQJHU�VHHNLQJ�DERUWLRQ�FDUH��GHFLVLRQDO�XQFHUWDLQW\��DQ�LQDELOLW\�WR�UHWXUQ�WR�WKH�FOLQLF�EHFDXVH�RI�

ORJLVWLFV� D VFKHGXOLQJ FRQIOLFW�� DQG LQHOLJLELOLW\� IRU� DERUWLRQ� FDUH� �GXH� WR�PLVFDUULDJH�� HFWRSLF�

SUHJQDQF\��QR�SUHJQDQF\��RU�WRR�DGYDQFHG SUHJQDQF\�� 7KH�&RXUW�DFFHSWV�'U��:DOOHWW¶V�WHVWLPRQ\�

WKDW�³>L@W¶V�LPSRVVLEOH�WR�NQRZ�ZK\�SDWLHQWV�QR�VKRZ>@´�IRU�DQ�DSSRLQWPHQW� :DOOHWW��7U����������

�9RO�����SS� �������DQG�WKDW�WKHUH�LV�QRW�D�GLUHFW�FRUUHODWLRQ�EHWZHHQ�WKH�QXPEHU�RI�SDWLHQWV�ZKR�

H[SUHVV�XQFHUWDLQW\�DW�WKHLU�ILUVW�DSSRLQWPHQW�EXW�GR�QRW�UHWXUQ�IRU�WKHLU�VHFRQG� 6HH�LG� DW����������

'HIHQGDQWV¶ H[SHUW�'U��3RGUD]D�DJUHHG�WKDW�D�SDWLHQW�ZKR�FRQVXOWHG�ZLWK�KLP�DERXW�D�SURFHGXUH�

EXW�GLG�QRW�UHWXUQ�WR�KDYH�WKH�SURFHGXUH�PD\�KDYH�VRXJKW�FDUH�HOVHZKHUH���+H�DJUHHG�WKDW�WKHUH�DUH�

³PXOWLSOH�UHDVRQV´�VXFK�D�SDWLHQW�PLJKW QRW�UHWXUQ���3RGUD]D��7U�����������9RO�����SS��������

7KH�HYLGHQFH�GRHV�QRW�VXSSRUW�GHIHQGDQWV¶ DUJXPHQW WKDW�WKHVH�³QR�VKRZ´ SDWLHQWV�

VHH:DOOHWW��7U�����������9RO�����SS����������VHH -;���DW����������DQG�WKDW�EHWZHHQ�$XJXVW����������
DQG�'HFHPEHU���������� DSSUR[LPDWHO\�����SDWLHQWV�REWDLQHG�DQ�DERUWLRQ�UHODWHG�XOWUDVRXQG�DW�
33*05�EXW�GLG�QRW�REWDLQ�DQ�DERUWLRQ�WKHUH���6HH -;���DW�������������%HWZHHQ�'HFHPEHU����������
DQG�'HFHPEHU���������������SDWLHQWV�³HLWKHU�QR�VKRZHG��FDQFHOHG��RU�GLGQ¶W�PDNH�D�VHFRQG�GD\�
DSSRLQWPHQW�DIWHU�UHFHLYLQJ�LQIRUPHG�FRQVHQW´�DW�&KRLFHV���7HUUHOO��7U�����������9RO�����SS������
�������VHH�DOVR -;���DW����-;���DW����-;����-;����-;�����%HWZHHQ�-XO\����������DQG�-DQXDU\�����
������DSSUR[LPDWHO\�����SDWLHQWV�ZKR�UHFHLYHG�DQ�DERUWLRQ�UHODWHG�XOWUDVRXQG�DW�330(7�GLG QRW�
UHWXUQ�IRU�DQ�DERUWLRQ�� 6HH <RXQJ��7U�����������9RO�����SS��������� VHH�DOVR -;���DW������� 7KH�
HYLGHQFH� VKRZV� WKDW� DSSUR[LPDWHO\� ������ SDWLHQWV� GLG� QRW� UHWXUQ� IRU� D� VHFRQG� DSSRLQWPHQW��
DSSUR[LPDWHO\�WKH�QXPEHU�GHIHQGDQWV�VWDWH�
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± RU�DQ\�RI�WKHP�± GLG�QRW�UHWXUQ�IRU�D�VHFRQG�DSSRLQWPHQW�EHFDXVH WKH\�FKDQJHG�WKHLU�PLQGV�DQG�

GLG�QRW�REWDLQ�DQ�DERUWLRQ DV�D�UHVXOW�RI�HLWKHU�WKH�ZDLWLQJ�SHULRG�RU�WKH�LQIRUPDWLRQ�UHTXLUHG�E\���

����������D���K�� 7KH� HYLGHQFH� VKRZV�� DQG� WKH�&RXUW� ILQGV�� WKDW� WKH� YDVW�PDMRULW\� RI� SDWLHQWV�

VHHNLQJ�DQ� DERUWLRQ� DUH� FHUWDLQ�RI� WKHLU� GHFLVLRQV E\� WKH� WLPH� WKH\� ILUVW� DSSHDU� DW� D� FOLQLF�� DQG�

WKHUHIRUH�WKH�PRVW OLNHO\�UHDVRQ�WKH\�GR�QRW�DSSHDU�IRU�D�VHFRQG�DSSRLQWPHQW�LV�WKDW�WKH\�FDQQRW�

RYHUFRPH�WKH�ILQDQFLDO�DQG�ORJLVWLFDO�EDUULHUV�WKH ���KRXU�ZDLWLQJ�SHULRG�LPSRVHV� 'HIHQGDQWV¶

HYLGHQFH�WR�WKH�FRQWUDU\�LV�VFDQW�� 7KH\�UHO\�SULPDULO\�RQ�D�SDSHU�E\�5REHUWV�RQ�8WDK¶V����KRXU�

ZDLWLQJ�SHULRG WR�VKRZ�WKDW�WKH�VWDWXWH�DW�LVVXH�LQ�WKLV�FDVH�KDV�FDXVHG�ZRPHQ�WR�FKDQJH�WKHLU�PLQGV

WR�KDYH�DQ�DERUWLRQ���,Q�WKH�5REHUWV VWXG\� �� RI�WKH�����ZRPHQ��RXW�RI�����SDUWLFLSDQWV�UHFUXLWHG�

DW�WKH�ILUVW�DSSRLQWPHQW� ZKR�FRPSOHWHG�IROORZ�XS�LQWHUYLHZV E\�WHOHSKRQH�WKUHH�ZHHNV�DIWHU�WKH�

ILUVW�DSSRLQWPHQW�³ZHUH�QR�ORQJHU�VHHNLQJ�DQ�DERUWLRQ�´ DQG�����RI�WKH����ZRPHQ�ZKR�ZHUH�VWLOO�

SUHJQDQW�DW�IROORZ�XS��RU����RI�WKH�ZRPHQ�RYHUDOO��LQGLFDWHG�WKDW�WKH\�KDG�FKDQJHG�WKHLU�PLQGV���

%LJJV��7U�����������9RO�����SS� ��������������7KH�VWXG\�QRWHG�WKDW�³FKDQJH�RI�PLQG�´ DQ�DQVZHU�WR�

FORVHG�HQGHG�TXHVWLRQV� ³PD\�EHVW�GHVFULEH´�ZRPHQ�ZKR�LQGLFDWHG�DW�WKH�ILUVW�DSSRLQWPHQW�WKDW�

WKH\� SUHIHUUHG� WR� KDYH� DQ� DERUWLRQ� DQG� ZHUH� QRW� FRQIOLFWHG� EXW� WKHQ� GHFLGHG� WR� FDUU\� WKHLU�

SUHJQDQFLHV��KRZHYHU��³>V@RPH�ZRPHQ�ZKR�UHSRUWHG�FKDQJLQJ�WKHLU�PLQGV�ZHUH�FRQIOLFWHG�DW�WKH�

LQIRUPDWLRQ�YLVLW�´��7KH�SDUWLFLSDQWV�LQ�WKLV VWXG\�UHSRUWHG�QXPHURXV�RWKHU�UHDVRQV�IRU�QRW�KDYLQJ�

WKH�DERUWLRQ���$QVZHUV�WR�RSHQ�HQGHG�TXHVWLRQV�LQFOXGH�³MXVW�FRXOGQ¶W�GR�LW´��ILQDQFLDO�UHDVRQV��

³RWKHU�SHRSOH� FDPH� WKURXJK´�� WRR� IDU�DORQJ�� VRPHWLPHV� IRU� WKHLU�RZQ�FRPIRUW�� DQG�³ORJLVWLFV�´��

$QVZHUV� WR� FORVHG�HQGHG� TXHVWLRQV� LQFOXGH� WKH� FRVW� RI� WKH� SURFHGXUH�� RWKHUV� RSSRVHG� WR WKH�

DERUWLRQ��QHHGLQJ�WR�NHHS�WKH�DSSRLQWPHQW�VHFUHW IURP�IDPLO\��HPSOR\HUV��RU�SDUWQHUV��WUDYHO�FRVWV��

DQG�GLIILFXOW\� DUUDQJLQJ� ORJLVWLFV�� �7KRVH�ZKR� UHSRUWHG� WKH\� ³MXVW� FRXOGQ¶W� GR� LW´� WHQGHG� WR�EH�

³FRQIOLFWHG�WR�EHJLQ�ZLWK´�EHIRUH�GHFLGLQJ�QRW�WR�KDYH�WKH�DERUWLRQ���8OWLPDWHO\�WKLV VWXG\�IRXQG�
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WKDW�³ZRPHQ�UHSRUWHG�OLWWOH�FRQIOLFW�DERXW�WKH�DERUWLRQ�GHFLVLRQ´�DQG�FRQFOXGHG�WKDW�EHFDXVH�³PRVW�

ZRPHQ�ZHUH�QRW�FRQIOLFWHG�DERXW�WKHLU�GHFLVLRQ�ZKHQ�WKH\�VRXJKW�FDUH��WKH����KRXU�ZDLWLQJ�SHULRG�

UHTXLUHPHQW�VHHPV�WR�KDYH�EHHQ�XQQHFHVVDU\�´��

'HIHQGDQWV�KDYH�QRW�VKRZQ�WKDW� WKH�SHUFHQWDJHV�IURP�WKLV�VWXG\ RI�ZRPHQ�ZKR�

ZHUH�QR�ORQJHU�VHHNLQJ�DQ�DERUWLRQ�RU�ZKR�FKDQJHG�WKHLU�PLQGV PD\�EH�DSSOLHG WR�WKH�LQVWDQW�FDVH��

ZKLFK�LQYROYHV�D����KRXU�ZDLWLQJ�SHULRG LQ�D�GLIIHUHQW�VWDWH���(YHQ�LI�WKH�&RXUW�ZHUH�WR DSSO\�WKHVH�

SHUFHQWDJHV��GHIHQGDQWV�KDYH�QRW�VKRZQ�WKDW�WKH�ZRPHQ�ZKR ³ZHUH�QR�ORQJHU�VHHNLQJ�DQ�DERUWLRQ´�

FKDQJHG�WKHLU�PLQGV EHFDXVH�RI�WKH�PDQGDWRU\�ZDLWLQJ�SHULRG� $V�QRWHG��WKHUH�DUH�PDQ\�RWKHU�

UHDVRQV�ZK\�D�ZRPDQ�PD\�QRW�DSSHDU�IRU�D�VHFRQG�DSSRLQWPHQW�IROORZLQJ�D�PDQGDWRU\�ZDLWLQJ�

SHULRG���'U��%LJJV�LQGLFDWHG��DQG�WKH�&RXUW�DFFHSWV� WKDW�WKH�5REHUWV�SDSHU¶V�ILQGLQJV�UHODWH�ODUJHO\�

WR�WKH�QXPHURXV�EXUGHQV�LPSRVHG�E\�WKH����KRXU�ZDLWLQJ�SHULRG�DQG�GR�QRW�VXJJHVW�WKDW�PDQGDWRU\�

ZDLWLQJ�SHULRGV FDXVH�SDWLHQWV�WR�FKDQJH�WKHLU�PLQGV�DV�D�UHVXOW�RI�KDYLQJ�EHHQ�UHTXLUHG�WR�WDNH�

DGGLWLRQDO�WLPH�WR�UHFRQVLGHU�WKHLU�GHFLVLRQV�

'HIHQGDQWV�KDYH�OLNHZLVH�IDLOHG�WR�VKRZ�WKDW�������������D���K��EHQHILWV�ZRPHQ¶V�

PHQWDO�DQG�HPRWLRQDO�KHDOWK E\�DIIRUGLQJ�WKHP�DGGLWLRQDO�WLPH�WR�LQFUHDVH�WKHLU�GHFLVLRQDO�FHUWDLQW\

DQG�DYRLG�IHHOLQJV�RI�UHJUHW�ODWHU�� �7KH�HYLGHQFH�FOHDUO\�VKRZV�WKDW�DOPRVW�DOO�ZRPHQ�DUH�TXLWH�

FHUWDLQ�RI�WKHLU�GHFLVLRQV E\�WKH�WLPH�WKH\�DSSHDU�IRU�WKHLU�ILUVW�DSSRLQWPHQW�DQG�WKDW�WKH\�GR�QRW�

EHQHILW��HPRWLRQDOO\�RU�RWKHUZLVH��IURP�EHLQJ�UHTXLUHG�WR ZDLW�EHIRUH�XQGHUJRLQJ�WKH�SURFHGXUH�

'HIHQGDQWV� UHO\�RQ�DQRWKHU VWXG\�E\�5REHUWV�RQ�8WDK¶V����KRXU�ZDLWLQJ�SHULRG WKDW� IRXQG� WKDW�

³>F@KDQJHV�LQ�FHUWDLQW\�ZHUH�SULPDULO\�LQ�WKH�GLUHFWLRQ�RI�LQFUHDVHG�FHUWDLQW\��ZLWK�PRUH�ZRPHQ�

UHSRUWLQJ�DQ�LQFUHDVH�����SHUFHQW��WKDQ�D�GHFUHDVH����SHUFHQW�´��,G� DW�������$JDLQ��GHIHQGDQWV�KDYH�

QRW�VKRZQ�WKDW�WKHVH�SHUFHQWDJHV�PD\�EH�DSSOLHG�WR�ZRPHQ�LQ�7HQQHVVHH��DW�OHDVW�����RI�ZKRP�

DUH�VXUH�RI�WKHLU�GHFLVLRQV�ZKHQ�WKH\�VHHN�DQ�DERUWLRQ� (YHQ�LI�WKH SHUFHQWDJHV IURP�WKH�5REHUWV�
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VWXG\�GLG�DSSO\��WKHUH�LV�QR�LQGLFDWLRQ�WKDW�WKH�ZRPHQ�LQ�WKH�VWXG\�ZKR�UHSRUWHG�JUHDWHU�FHUWDLQW\�

SUHYLRXVO\� H[SHULHQFHG�GHFLVLRQDO�XQFHUWDLQW\�� DV�'U��%LJJV�QRWHG�� �6HH� LG� DW����� 7KH�&RXUW�

DJUHHV�ZLWK 'U��%LJJV�WKDW�WKHUH�LV�QR�EHQHILW�LQ�PDNLQJ�ZRPHQ�ZKR�DUH�DOUHDG\�FHUWDLQ�RI�WKHLU�

GHFLVLRQ�ZKHQ�WKH\�DSSHDU�IRU�WKHLU�ILUVW�DSSRLQWPHQW�EH�HYHQ�PRUH�FHUWDLQ VRPH�QXPEHU�RI�GD\V�

RU�ZHHNV�ODWHU�

,Q� D� IXUWKHU� HIIRUW� WR� VKRZ� WKDW� WKH� FKDOOHQJHG� VWDWXWH� LV� EHQHILFLDO� WR�ZRPHQ¶V�

KHDOWK��GHIHQGDQWV�SRLQW�WR 'U��&ROHPDQ¶V�WHVWLPRQ\�WKDW�ZKHWKHU�WR�KDYH�DQ�DERUWLRQ�LV�D�VWUHVVIXO�

DQG�HPRWLRQDO�GHFLVLRQ��WKDW�VWUHVV DQG�HPRWLRQV FRPSURPLVH�GHFLVLRQ�PDNLQJ�DQG�UHVXOW�LQ�PRUH�

³HPRWLRQDOO\� EDVHG�´� ³KXUULHG�´� DQG� ³OHVV� UDWLRQDO´� GHFLVLRQV� WKDW VKRUW� WLPH� OLPLWV� KLQGHU�

GHFLVLRQ�PDNLQJ�� DQG� WKDW� DERUWLRQ LV� DVVRFLDWHG� ZLWK� QHJDWLYH� PHQWDO� KHDOWK� RXWFRPHV�� � 'U��

&ROHPDQ FODLPV WKDW� EHWZHHQ� ��� DQG� ��� RI� ZRPHQ� ³IHHO� VRPH� OHYHO� RI� JXLOW´� DIWHU� WKH�

SURFHGXUH��ZKLFK�PD\�OHDG�WR IHHOLQJV�RI UHJUHW� LG� DW��������DQG�WKDW EHWZHHQ���� DQG ��� RI�

ZRPHQ�H[SHULHQFH GHFLVLRQDO�DPELYDOHQFH�RU�GLVWUHVV� VHH�LG� DW������������ZKLFK�VKH�LGHQWLILHG�DV�

D�ULVN�IDFWRU�IRU�SRRU�SRVW�DERUWLRQ�DGMXVWPHQW� 6HH�LG� DW���� 6KH�RSLQHG�WKDW�WKH�VWDWXWH�DW�LVVXH�

LV�EHQHILFLDO�EHFDXVH�JLYLQJ�ZRPHQ�PRUH�WLPH�WR�HYDOXDWH WKH�VWDWH�PDQGDWHG LQIRUPDWLRQ�DQG�WR�

FRQVLGHU�WKHLU�RSWLRQV DOORZV�WKHP�WR�PDNH ³D�JRRG�GHFLVLRQ´ DQG�UHGXFHV�WKH�OLNHOLKRRG�RI�DGYHUVH�

FRQVHTXHQFHV� ,G� DW��������

7KH�&RXUW�UHMHFWV�WKHVH�RSLQLRQV�EHFDXVH�WKH\�DUH�IODWO\�FRQWUDGLFWHG�E\�WKH�FUHGLEOH�

UHFRUG�HYLGHQFH DQG�DUH�VXSSRUWHG�RQO\�E\�VWXGLHV��LQFOXGLQJ�KHU�RZQ��ZKLFK��DV�SODLQWLIIV¶ H[SHUWV�

VKRZHG��DUH�LUUHOHYDQW�RU�GHHSO\�IODZHG�DQG�GHVHUYH�QR�VHULRXV�FRQVLGHUDWLRQ�� 3ULRU�WR�WKH�SDVVDJH�

RI� WKH�VWDWXWH��DOO�RI�SODLQWLIIV¶�SDWLHQWV�ZHQW� WKURXJK�DQ�H[WHQVLYH DQG� LQGLYLGXDOL]HG LQIRUPHG�

FRQVHQW�SURFHVV���3DWLHQWV�GLG�QRW�KDYH RQO\�ILYH�RU�WHQ�PLQXWHV�WR�PDNH�D�GHFLVLRQ��DV�'U��&ROHPDQ�

FRQWHQGV��EHFDXVH�WKH\ EHJDQ�FRQVLGHULQJ�WKHLU�RSWLRQV�ORQJ�EHIRUH�WKH\�DUULYHG�DW�WKH�FOLQLF�DQG�
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SODLQWLIIV�JDYH�WKHP DV�PXFK�WLPH�DV�WKH\ QHHGHG�WR�PDNH�D�GHFLVLRQ �LQ�DGGLWLRQ�WR WKH�QXPHURXV�

KRXUV�VSHQW DW�WKH�FOLQLF����3ODLQWLIIV¶�H[SHUWV WHVWLILHG WKDW�EDVHG�RQ�WKHLU�HOHFWURQLF�KHDOWK�UHFRUGV�

H[SHULHQFH��DQG�UHVHDUFK� DERUWLRQ�SDWLHQWV�KDG YHU\�KLJK�OHYHOV�RI�GHFLVLRQDO�FHUWDLQW\ ERWK�EHIRUH�

DQG� DIWHU� �� ����������D���K�¶V� HQDFWPHQW��� 7KHUH� LV� QR� LQGLFDWLRQ� LQ� WKLV� UHFRUG�� RU� LQ WKH�

OHJLVODWLYH� KLVWRU\�� WKDW� SULRU� WR� �� ����������D���K� WDNLQJ� HIIHFW� DERUWLRQ� SDWLHQWV� ODFNHG� WKH�

LQIRUPDWLRQ�RU�WLPH�QHFHVVDU\�WR�PDNH�DQ�LQIRUPHG��YROXQWDU\��DQG�XQFRHUFHG�GHFLVLRQ� 5HTXLULQJ�

SDWLHQWV� WR� WDNH�DGGLWLRQDO� WLPH�FRQIHUV�QR�EHQHILW EHFDXVH�DW� OHDVW���� RI�ZRPHQ�DUH�DOUHDG\�

FRQILGHQW� LQ� WKHLU� GHFLVLRQV ZKHQ� WKH\� DWWHQG� DQ� DSSRLQWPHQW�ZLWK DQ� DERUWLRQ� SURYLGHU� 6HH�

:DOOHWW��7U�����������9RO�����S���� �VWDWLQJ�WKDW�DQ\�GHOD\�LV�QRW�PHGLFDOO\�QHFHVVDU\�DQG�KDV�QR�

PHGLFDO�EHQHILW���*RRGPDQ��7U�����������9RO�����S� ��� �VWDWLQJ�WKDW�D�GHOD\�KDV�QR�EHQHILW�³WKDW�,�

FDQ�WKLQN�RI´���7HUUHOO��7U�����������9RO�����S������������������³,�GRQ¶W�NQRZ�RI�DQ\�EHQHILW�´���

<RXQJ��7U�����������9RO�����S���� �VWDWLQJ�WKDW�WKH�VWDWXWH�DW�LVVXH�³GRHV�QRW�SURYLGH�DQ\�EHQHILWV�

WR�SDWLHQWV´���+XQWVLQJHU��7U�����������9RO� ��%��SS���������³>)@RUFLQJ�D�SHUVRQ�WR�WKLQN�ORQJHU�

ZLOO�SURYLGH�QR�EHQHILW�´���DQG�SS���������$GDPV�'HS��DW����>GRFNHW�HQWU\������@ �³,�KDYH�QRW�

SHUVRQDOO\�VHHQ�>ZDLWLQJ@�EHQHILW�DQ\ERG\�´��

,Q�DGGLWLRQ��SODLQWLIIV VKRZHG WKDW�SRVW�DERUWLRQ�UHJUHW�LV�XQFRPPRQ���6HH�:DOOHWW��

�� 7KH�HYLGHQFH�GHPRQVWUDWHV�WKDW�EHWZHHQ�1RYHPEHU������DQG�'HFHPEHU�������������WR�
������RI�SDWLHQWV�DW�33*05�ZHUH�FHUWDLQ�RI�WKHLU�GHFLVLRQV��DQG�EHWZHHQ�2FWREHU������DQG�0D\�
����������WR�������RI�SDWLHQWV�DW�330(7�ZHUH�FHUWDLQ�RI�WKHLU�GHFLVLRQV���6HH 3';���UHIHUHQFLQJ�
-;�� DW����-;���DW�����-;���DW�����3';����UHIHUHQFLQJ�-;���DW������-;���DW�������� 6HH DOVR
:DOOHWW��7U�����������9RO�����SS���������VWDWLQJ�WKDW�PRVW�RI�WKH�SDWLHQWV�DW�WKH�0HPSKLV�KHDOWK�
FHQWHUV�³ZHUH�YHU\��YHU\�FOHDU�DERXW� WKHLU�GHFLVLRQ´�ZKHQ� WKH\�DUULYHG DW� WKH�FOLQLF���DQG�S�����
�VWDWLQJ�WKDW�LQ�KHU�H[SHULHQFH�³PRVW�ZRPHQ�DUH�YHU\�FRQILGHQW�RI�WKHLU�GHFLVLRQ�ZKHQ�WKH\�FRPH�
LQ�WR�KDYH�DQ�DERUWLRQ´���<RXQJ��7U�����������9RO�����SS����������VWDWLQJ�WKDW� LQ�KHU�H[SHULHQFH�
SDWLHQWV�³ZHUH�YHU\�FHUWDLQ´�DERXW�WKHLU�GHFLVLRQV�SULRU�WR�PDNLQJ�DQ�DERUWLRQ�DSSRLQWPHQW���%LJJV��
7U�����������9RO�����S������³:H�KDYH�FOHDU�HYLGHQFH�WKDW�PRVW�ZRPHQ�DUH�YHU\�FHUWDLQ�RI� WKHLU�
GHFLVLRQV�´���DQG�SS����������FLWLQJ�VWXGLHV�WKDW�IRXQG�WKDW�����RI�ZRPHQ�ZHUH�FHUWDLQ�RI�WKHLU�
GHFLVLRQV�XSRQ�DUULYDO�DW�WKH�FOLQLF�DQG�WKDW�³WKH�YDVW�PDMRULW\´�RI�ZRPHQ�ZHUH�FHUWDLQ�DW�WKH�WLPH�
RI�DFFHVVLQJ�FDUH��
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7U�����������9RO�����S������VWDWLQJ�WKDW�VKH�KDV�WUHDWHG�WKRXVDQGV�RI�DERUWLRQ�SDWLHQWV�DQG�QRQH�KDV�

H[SUHVVHG�UHJUHW�DIWHU�WKH�SURFHGXUH���<RXQJ��7U�����������9RO�����S�������VWDWLQJ�WKDW�VWXGLHV�VKRZ�

WKDW�UHJUHW�³LV�QRW�FRPPRQ�DIWHU�DERUWLRQ´�� %LJJV��7U�����������9RO�����S������³,�GHILQLWHO\�GRQ¶W�

DJUHH�WKDW�PRVW�ZRPHQ�UHJUHW�WKHLU�DERUWLRQV�´���DQG�S�������VWDWLQJ�WKDW�GDWD�IURP�WKH�7XUQDZD\�

6WXG\ LQGLFDWHV�WKDW ��� RI�ZRPHQ�UHSRUWHG�WKDW�DERUWLRQ�ZDV WKH�ULJKW�GHFLVLRQ���DQG�SS���������

�UHIHUHQFLQJ�SDSHUV�WKDW�IRXQG�WKDW�ZRPHQ�LQ�WKH�7XUQDZD\�6WXG\�ZKR�KDG�DQ�DERUWLRQ�UHSRUWHG�

ORZHU�OHYHOV�RI�UHJUHW�WKDQ�ZRPHQ�ZKR�ZHUH�WXUQHG�DZD\�IURP�WKH�DERUWLRQ�DQG�WKDW�³DPRQJ�WKH�

ZRPHQ�ZKR�UHSRUWHG�UHJUHW�DV�DQ�HPRWLRQ�WKDW�WKH\�ZHUH�IHHOLQJ�����SHUFHQW�RI�WKRVH�ZRPHQ�VWLOO�

VWDWHG�WKDW�WKH\�IHOW�WKDW�DERUWLRQ�ZDV�WKH�ULJKW�GHFLVLRQ�IRU�WKHP´���DQG�SS������������VWDWLQJ�WKDW�

UHJUHW LV� QRW� ³D� FRPPRQ� H[SHULHQFH´��� � 'U�� %LJJV� WHVWLILHG� WKDW� VKH� VHHV� QR� LQGLFDWLRQ� WKDW D�

PDQGDWRU\�ZDLWLQJ�SHULRG�ZRXOG�EHQHILW�ZRPHQ�³LQ�DQ\�ZD\´�RU�SUHYHQW�WKHP�IURP�IHHOLQJ�UHJUHW���

,G� DW �������������7KH�&RXUW�IXOO\�FUHGLWV�SODLQWLIIV¶ H[SHUWV¶ WHVWLPRQ\�DQG�UHMHFWV�'U��&ROHPDQ¶V�

FRQWUDU\�RSLQLRQV�

$V� IRU 'U�� &ROHPDQ¶V� WHVWLPRQ\ WKDW� HPRWLRQV� LQWHUIHUH� ZLWK GHFLVLRQ�PDNLQJ��

SODLQWLIIV¶�H[SHUW�'U��+XQWVLQJHU�SHUVXDVLYHO\�GLVFUHGLWHG�WKLV�YLHZ�DV�ZHOO�E\�VKRZLQJ�WKDW�'U��

&ROHPDQ�KDV�QR�H[SHUWLVH�LQ�WKH�DUHD�RI MXGJPHQW�DQG�GHFLVLRQ�PDNLQJ�DQG�KDV PLVLQWHUSUHWHG�DQG�

PLVUHSUHVHQWHG�WKH�UHVHDUFK RQ�WKLV�WRSLF� +H�IXUWKHU�GLVFUHGLWHG�KHU RSLQLRQ�DERXW�WKH�EHQHILWV�RI�

������������D���K� EHFDXVH� VWXGLHV� VKRZ WKDW� VWUHVV�DQG�HPRWLRQV�KDYH�D�SRVLWLYH� LQIOXHQFH�RQ�

GHFLVLRQ�PDNLQJ DQG�WKDW SHRSOH�DUH�JHQHUDOO\�JRRG�DW�GHWHUPLQLQJ�KRZ�PXFK�WLPH�WKH\�QHHG�WR�

PDNH�D�GHFLVLRQ� 7KH�LQIOXHQFH�RI�VWUHVV�RQ�GHFLVLRQ�PDNLQJ�LV�³YDULHG´�LQ�WKH�VHQVH�WKDW ZKHWKHU�

LW� PDNHV� SHRSOH� WKLQN� IDVWHU RU� PRUH� KXUULHGO\ ³GHSHQGV� RQ� WKH� SDUWLFXODU� GHFLVLRQ� FRQWH[W�´��

+XQWVLQJHU��7U�����������9RO����%��S� �����)RUFLQJ�SHRSOH�WR�WKLQN�PRUH�DERXW�WKHLU�GHFLVLRQV DQG�

WR�DQDO\]H�WKHLU�RSWLRQV ³OHDG>V@�WKHP�WR�PDNH�VXERSWLPDO�GHFLVLRQV��GHFLVLRQV�WKDW�ZRQ¶W�PDNH�
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WKHP�KDSS\�´�RU�GHFLVLRQV�WKH\�ODWHU�UHJUHW���,G� DW ���������� 'U��+XQWVLQJHU WHVWLILHG�FRQYLQFLQJO\�

WKDW�D�PDQGDWRU\�ZDLWLQJ�SHULRG�ZRXOG�QRW�EHQHILW�SHRSOH H[SHULHQFLQJ�DPELYDOHQFH�RU�GHFLVLRQDO�

GLVWUHVV��DQG 'U��&ROHPDQ�FRQFHGHG�WKDW�VKH�KDV�QRW�UHVHDUFKHG�WKH�SV\FKRORJ\�RI�GHFLVLRQ�PDNLQJ�

JHQHUDOO\��VHSDUDWH�IURP�WKH�WRSLF�RI�DERUWLRQ��RU WKH�DPRXQW�RI�WLPH�LW�WDNHV�WR�PDNH�D�VWUHVVIXO�

GHFLVLRQ�RU� WR�DFKLHYH�GHFLVLRQDO�FHUWDLQW\� 6KH�DOVR�FRQFHGHG� WKDW� VKH� LV�QRW�DQ�H[SHUW� LQ� WKH�

EUDLQ¶V�SK\VLRORJLFDO�IXQFWLRQV�WLHG�WR�GHFLVLRQ�PDNLQJ� 6KH�DFNQRZOHGJHG WKDW�WKH�VWXGLHV�VKH�

LGHQWLILHG�RQ�VWUHVV�DQG�GHFLVLRQ�PDNLQJ�GR�QRW�³GLUHFWO\�DSSO\´�DQG�DUH�QRW�³GLUHFWO\�DQDORJRXV´�

WR����KRXU�ZDLWLQJ�SHULRGV���&ROHPDQ��7U�����������9RO����$��SS� ��������������

3ODLQWLIIV� DOVR� WKRURXJKO\� LPSHDFKHG� 'U�� &ROHPDQ� UHJDUGLQJ� KHU� RSLQLRQV�

FRQFHUQLQJ�DERUWLRQ� DQG�PHQWDO� KHDOWK�� �'U��%LJJV� WHVWLILHG WKDW WKH�GDWD RQ� WKLV� WRSLF� ³FOHDUO\�

VKRZV�WKDW�DERUWLRQ�GRHV�QRW�LQFUHDVH�ZRPHQ¶V�ULVN�RI�������H[SHULHQF>LQJ@ QHJDWLYH�PHQWDO�KHDOWK�

RXWFRPHV�´� %LJJV��7U�����������9RO�����SS���������� 7KH�³JHQHUDO�FRQVHQVXV�ZLWKLQ�WKH�VFLHQWLILF�

FRPPXQLW\´�DPRQJ�OHDGLQJ�VFLHQWLILF��SV\FKLDWULF��DQG�PHQWDO�KHDOWK�RUJDQL]DWLRQV�LV�WKDW�DERUWLRQ�

GRHV�QRW� LQFUHDVH�ZRPHQ¶V�ULVN�RI�QHJDWLYH�PHQWDO�KHDOWK�RXWFRPHV�� �,G� DW��������� �'U��%LJJV�

LGHQWLILHG�VHULRXV�IODZV�LQ WKH�VWXGLHV�'U��&ROHPDQ�UHOLHG�RQ� DQG�LQ�KHU RZQ�PHWD�DQDO\VLV� WKDW�

FRQFOXGHG�WKDW�ZRPHQ�ZKR�REWDLQ DQ�DERUWLRQ�DUH�DW DQ�LQFUHDVHG�ULVN RI�QHJDWLYH�PHQWDO�KHDOWK�

RXWFRPHV� 'U��%LJJV� H[SODLQHG�� DQG� WKH�&RXUW� ILQGV�� WKDW� WKH� UHOLDEOH� UHVHDUFK�RQ� WKLV� VXEMHFW�

FOHDUO\� GHPRQVWUDWHV� WKDW� XQGHUJRLQJ� DQ� DERUWLRQ� GRHV� QRW� LQFUHDVH� WKH� ULVN� WKDW� SDWLHQWV� ZLOO�

H[SHULHQFH�QHJDWLYH�PHQWDO�KHDOWK�FRQVHTXHQFHV�

,Q� VXP��GHIHQGDQWV�KDYH�QRW�GHPRQVWUDWHG� WKDW�������������D���K� DGYDQFHV� WKH�

DVVHUWHG�VWDWH�LQWHUHVWV�RI SURWHFWLQJ�IHWDO�OLIH�RU�EHQHILWWLQJ�ZRPHQ¶V�PHQWDO�DQG�HPRWLRQDO�KHDOWK���

)HWDO�OLIH�LV�QRW�SURWHFWHG�EHFDXVH�WKHUH�LV�QR�HYLGHQFH�WKDW�SDWLHQWV�ZKR�GR�QRW�UHWXUQ�WR�DQ�DERUWLRQ�

SURYLGHU�IRU�WKH�VHFRQG�DSSRLQWPHQW��L�H���IRU�WKH�SURFHGXUH� IDLO�WR�GR�VR�EHFDXVH�WKH�FKDOOHQJHG�
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VWDWXWH�FDXVHV WKHP�WR�FKDQJH�WKHLU�PLQGV�DERXW�KDYLQJ DQ�DERUWLRQ���$QG�ZRPHQ¶V�PHQWDO�DQG�

HPRWLRQDO�KHDOWK�LV�QRW�EHQHILWHG�EHFDXVH�WKH�PDQGDWRU\�ZDLWLQJ�SHULRG�GRHV�QRWKLQJ�WR�LQFUHDVH�

WKH�GHFLVLRQDO�FHUWDLQW\�DPRQJ�ZRPHQ�FRQWHPSODWLQJ�KDYLQJ�DQ�DERUWLRQ� )XUWKHU��WKH�HYLGHQFH�

GHPRQVWUDWHV WKDW DW� OHDVW� ��� RI ZRPHQ�DUH� FHUWDLQ�RI� WKHLU� GHFLVLRQV�� SRVW�DERUWLRQ� UHJUHW� LV�

XQFRPPRQ��DQG�DERUWLRQ�GRHV�QRW�LQFUHDVH�ZRPHQ¶V�ULVN�RI�QHJDWLYH�PHQWDO�KHDOWK�RXWFRPHV�

'� %XUGHQV ,PSRVHG�E\ WKH�0DQGDWRU\�:DLWLQJ�3HULRG�RI ������������D���K�

7KH�&RXUW�ILQGV�DQG�FRQFOXGHV WKDW�WKH�PDQGDWRU\�ZDLWLQJ�SHULRG�UHTXLUHG�E\������

�������D���K� VXEVWDQWLDOO\� EXUGHQV ZRPHQ� VHHNLQJ� DQ� DERUWLRQ� LQ�7HQQHVVHH� 3ODLQWLIIV� KDYH�

GHPRQVWUDWHG� FRQFOXVLYHO\ WKDW� WKH� VWDWXWH FDXVHV� LQFUHDVHG�ZDLW� WLPHV� LPSRVHV� ORJLVWLFDO� DQG�

ILQDQFLDO� EXUGHQV�� VXEMHFWV� SDWLHQWV WR LQFUHDVHG� PHGLFDO� ULVNV�� DQG� VWLJPDWL]HV� DQG� GHPHDQV�

ZRPHQ�� � 7KHVH� EXUGHQV� DUH� HVSHFLDOO\� GLIILFXOW�� LI� QRW� LPSRVVLEOH�� IRU� ORZ�LQFRPH� ZRPHQ� WR�

RYHUFRPH��DQG�WKH�HYLGHQFH�FOHDUO\�VKRZV�WKDW�WKH�YDVW�PDMRULW\�RI�ZRPHQ�VHHNLQJ�DERUWLRQV�LQ�

7HQQHVVHH�DUH�ORZ LQFRPH� )XUWKHU��SODLQWLIIV�KDYH�VKRZQ WKDW�WKH�VWDWXWH�XQGHUPLQHV�WKH�GRFWRU�

SDWLHQW�UHODWLRQVKLS�DQG�LPSRVHV�RSHUDWLRQDO�DQG�ILQDQFLDO�EXUGHQV�RQ�DERUWLRQ�SURYLGHUV��

3ODLQWLIIV¶�H[SHUWV 'U��:DOOHW��0V��7HUUHOO��DQG�'U��<RXQJ�WHVWLILHG��DQG�WKH�&RXUW�

ILQGV� WKDW�VLQFH ������������D���K� KDV�EHHQ LQ�HIIHFW��ZDLW�WLPHV�IRU�DERUWLRQ�DSSRLQWPHQWV�KDYH�

LQFUHDVHG�VLJQLILFDQWO\�DQG�DUH�RIWHQ�PXFK�JUHDWHU�WKDQ��� KRXUV���3ODLQWLIIV�KDYH�SUHVHQWHG�FOHDU�

HYLGHQFH�WKDW�SDWLHQWV�LQ�7HQQHVVHH�PXVW�ZDLW�VLJQLILFDQWO\�ORQJHU�WKDQ��� KRXUV�EHWZHHQ�WKHLU�ILUVW�

DSSRLQWPHQW�DQG�WKH�GD\�RI�WKH�SURFHGXUH���6HH:DOOHWW��7U�����������9RO�����S������VWDWLQJ�SDWLHQWV�

ZDLW�RQH�WR�WZR�ZHHNV�EHWZHHQ�WKH�ILUVW�DQG�VHFRQG�DSSRLQWPHQWV���7HUUHOO��7U�����������9RO�����

SS�� �������� ���� �VWDWLQJ� SDWLHQWV� ZDLW� WKUHH� GD\V� WR� PRUH� WKDQ� IRXUWHHQ� GD\V� EHWZHHQ�

DSSRLQWPHQWV���<RXQJ��7U�����������9RO�����SS����������VWDWLQJ�SDWLHQWV�ZKR�KDYH�DWWHQGHG�D�ILUVW�

DSSRLQWPHQW�ZDLW�WZR�WR�WZHQW\�WKUHH�GD\V�IRU�D�PHGLFDWLRQ�DERUWLRQ��RIWHQ�RYHU�RQH�ZHHN�IRU�D�
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VXUJLFDO�DERUWLRQ��DQG�LQ�VRPH�FDVHV�SDWLHQWV�ZDLW�WZR�WR�IRXU�ZHHNV�IRU�WKH�VHFRQG�DSSRLQWPHQW����

6RPH SDWLHQWV�PXVW ZDLW� VHYHUDO� GD\V�RU�ZHHNV� EHIRUH� WKH� ILUVW� DSSRLQWPHQW�� DQG� WKHQ DQRWKHU�

VHYHUDO�GD\V�RU�ZHHNV�EHWZHHQ�WKH�ILUVW�DQG�VHFRQG�DSSRLQWPHQWV���)RU�REYLRXV�UHDVRQV��DERUWLRQ�

LV� D� WLPH�VHQVLWLYH� SURFHGXUH�� DQG� WKH� ZLQGRZ� GXULQJ� ZKLFK� LW� FDQ� EH� SHUIRUPHG� LV� QDUURZ�

,QFUHDVHG�ZDLW� WLPHV� DIIHFW� SDWLHQWV¶ HOLJLELOLW\� IRU� D�PHGLFDWLRQ� DERUWLRQ�� WKH�PHWKRG� VWURQJO\�

SUHIHUUHG� E\� D�PDMRULW\� RI� SDWLHQWV� DQG WKH�PHGLFDOO\ SUHIHUUHG� RSWLRQ� LQ� VRPH� FDVHV�� � 7KHVH�

LQFUHDVHG�ZDLW� WLPHV� FDQ� DQG� GR� FDXVH� SDWLHQWV� WR�PLVV� WKH� VKRUW FXWRII� GDWH� IRU� D�PHGLFDWLRQ�

DERUWLRQ���� ZHHNV�/03��� WKHUHE\� UHTXLULQJ� WKHP�WR�XQGHUJR�D�PRUH� LQYDVLYH�DQG�XQGHVLUDEOH�

VXUJLFDO�DERUWLRQ��RU�HYHQ�WR�PLVV�WKH�FXWRII�GDWH�LQ�7HQQHVVHH�IRU�WKH�ODWWHU�SURFHGXUH���� ZHHNV

DQG�� GD\V /03���$V�VXUJLFDO�DERUWLRQV�DUH�DYDLODEOH�DW�RQO\�ILYH SURYLGHUV�LQ�0HPSKLV� 1DVKYLOOH��

.QR[YLOOH��DQG�%ULVWRO��SDWLHQWV ZKR�PLVV�WKH�FXWRII GDWH IRU�D�PHGLFDWLRQ�DERUWLRQ�DOVR�IDFH�WKH�

LQFUHDVHG� FRVWV� DQG� GLIILFXOWLHV� DVVRFLDWHG�ZLWK� WUDYHOLQJ� WR� WKHVH� IHZ� DQG�� IRU�PDQ\� SDWLHQWV��

GLVWDQW�ORFDWLRQV�� 2I�WKHVH�SURYLGHUV��RQO\�WZR�± RQH�LQ�1DVKYLOOH DQG�RQH�LQ�0HPSKLV ± SURYLGH�

VXUJLFDO� DERUWLRQV� XS� WR� �� ZHHNV� DQG� � GD\V� /03� 7KH� RWKHUV� KDYH� JHVWDWLRQDO� DJH� FXWRIIV�

EHWZHHQ��� ZHHNV�DQG�� GD\V�/03�DQG��� ZHHNV�/03� 7KH�WHVWLPRQ\�DOVR�VKRZV WKDW�SDWLHQWV�

ZKR�PLVV�WKHVH�WLPH�VHQVLWLYH�GHDGOLQHV�PD\�UHVRUW�WR�LOOHJDO�RU�XQVDIH�DERUWLRQV� 7KRVH�ZKR�PLVV�

WKH�GHDGOLQH�IRU�KDYLQJ�DQ�DERUWLRQ��DQG�WKHUHIRUH�PXVW�FDUU\�WKHLU�SUHJQDQFLHV WR�WHUP��IDFH�WKH�

ULVNV� DWWHQGDQW� ZLWK� SUHJQDQF\� DQG� FKLOGELUWK� �ERWK� RI� ZKLFK� DUH� VLJQLILFDQWO\� ULVNLHU� WKDQ�

DERUWLRQ���DV�ZHOO�DV�ILQDQFLDO�LQVWDELOLW\�DIWHU�WKH�EDE\�LV�ERUQ�

0RUHRYHU��GDWD�IURP 33*05��330(7��DQG�WKH�7'2+ VKRZ�WKDW�DIWHU�WKH�VWDWXWH¶V�

HQDFWPHQW� WKH� JHVWDWLRQDO� DJH� DW� ZKLFK� DERUWLRQV� DUH� SHUIRUPHG� KDV LQFUHDVHG�� LQFOXGLQJ� DQ�

LQFUHDVH�LQ�VHFRQG�WULPHVWHU�DERUWLRQV��VLQFH�WKH�VWDWXWH¶V�HQDFWPHQW�� WKH�QXPEHU�RI�PHGLFDWLRQ�

DERUWLRQV�KDV GHFUHDVHG�� 7KH�&RXUW�ILQGV�WKDW�WKHVH�FKDQJHV�DUH�ODUJHO\�DWWULEXWDEOH�WR�WKH�LQFUHDVHG�
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ZDLW� WLPHV� FDXVHG�E\� WKH�PDQGDWRU\����KRXU�ZDLWLQJ�SHULRG�� �$V�JHVWDWLRQDO� DJH� LQFUHDVHV�� DQ�

DERUWLRQ�EHFRPHV OHQJWKLHU��PRUH�LQYDVLYH��PRUH�SDLQIXO��DQG�ULVNLHU�IRU�WKH�SDWLHQW�� �'HOD\V�LQ�

DERUWLRQ�FDUH�QHJDWLYHO\�DIIHFW� WKH�KHDOWK�RI�SDWLHQWV�ZLWK�FHUWDLQ�PHGLFDO�FRQGLWLRQV DQG�FDXVH

SDWLHQWV�WR�VXIIHU�HPRWLRQDOO\�DQG�SV\FKRORJLFDOO\� 9LFWLPV�RI�UDSH�RU�LQFHVW��DV�ZHOO�DV�ZRPHQ�

ZKR�KDYH�D�IHWDO�DQRPDO\��ILQG�LW SDUWLFXODUO\�WUDXPDWL]LQJ�WKDW��EHFDXVH�RI�WKH�PDQGDWRU\�ZDLWLQJ�

SHULRG�� WKH\� PXVW� UHPDLQ� SUHJQDQW� IRU� GD\V� RU� ZHHNV� ORQJHU� WKDQ� WKH\� ZLVK� 7KH� PHGLFDO�

HPHUJHQF\�H[FHSWLRQ� LV�H[FHHGLQJO\�QDUURZ�DQG DSSOLHV�RQO\� WR�H[WUHPH�PHGLFDO�HPHUJHQFLHV��

ZKLFK��DFFRUGLQJ�WR�WKH�XQGLVSXWHG�UHFRUG�HYLGHQFH��YHU\�UDUHO\�RFFXU�

3ODLQWLIIV�SURYHG�WKDW�WKH�VWDWXWRU\�ZDLWLQJ�SHULRG�EXUGHQV�WKH�PDMRULW\�RI�DERUWLRQ�

SDWLHQWV�ZLWK�VLJQLILFDQW��DQG�RIWHQ�LQVXUPRXQWDEOH��ORJLVWLFDO�DQG�ILQDQFLDO�KXUGOHV� 'U��:DOOHWW��

0V�� 7HUUHOO�� DQG� 'U�� <RXQJ WHVWLILHG� FRQYLQFLQJO\� WKDW� E\� KDYLQJ� WR� DWWHQG� WZR� LQ�SHUVRQ�

DSSRLQWPHQWV�DW�OHDVW��� KRXUV�DSDUW��SDWLHQWV�PXVW�WDNH�WLPH�RII�IURP�ZRUN��DUUDQJH�FKLOGFDUH��DQG�

ILQG�WUDQVSRUWDWLRQ RQ�WZR�GLIIHUHQW�RFFDVLRQV���7KHVH�KXUGOHV�DUH�H[DFHUEDWHG�IRU�WKRVH�SDWLHQWV�

ZKR�PXVW�WUDYHO�ORQJ�GLVWDQFHV��DQG�WKH�HYLGHQFH�VKRZV WKDW�PRVW�SDWLHQWV�PXVW�GR�VR�EHFDXVH�RI�

WKH� VPDOO� QXPEHU� DQG� JHRJUDSKLFDO� GLVWULEXWLRQ RI� DERUWLRQ� SURYLGHUV� LQ� WKH� VWDWH� 'U��<RXQJ�

WHVWLILHG WKDW 7HQQHVVHH�KDV�MXVW HLJKW�FOLQLFV�LQ�IRXU�FLWLHV���0HPSKLV��1DVKYLOOH��.QR[YLOOH��DQG�

-RKQVRQ�&LW\��� 1LQHW\�VL[�SHUFHQW�RI�7HQQHVVHH�FRXQWLHV�GR QRW�KDYH�DQ�DERUWLRQ�FOLQLF��DQG����

RI�ZRPHQ�OLYH�LQ�D�FRXQW\�ZLWKRXW�DQ�DERUWLRQ�SURYLGHU�� $V�7HUUHOO�WHVWLILHG��ORQJ�GLVWDQFHV�DUH�³D�

KXJH�EDUULHU�´ 7HUUHOO��7U�����������9RO�����S������ ,W�LV�HVSHFLDOO\�GLIILFXOW�IRU�YLFWLPV�RI�LQWLPDWH�

SDUWQHU�YLROHQFH�WR�DWWHQG�WZR�DSSRLQWPHQWV�DQG GRLQJ�VR�MHRSDUGL]HV�WKHLU�VDIHW\���

7KH� HYLGHQFH� GHPRQVWUDWHV FRQFOXVLYHO\� WKDW� SDWLHQWV� IDFH� VLJQLILFDQW ILQDQFLDO�

�� 7KH�SDUWLHV�ODWHU�VWLSXODWHG�WKDW�DV�RI�2FWREHU����������7HQQHVVHH�KDV HLJKW�FOLQLFV�LQ�ILYH�
FLWLHV���RQH�LQ�%ULVWRO��RQH�LQ�0RXQW�-XOLHW��WZR�LQ�.QR[YLOOH��WKUHH�LQ�0HPSKLV��RQH�RI�ZKLFK�ZDV�
QR�ORQJHU�SURYLGLQJ�DERUWLRQV���DQG�RQH�LQ�1DVKYLOOH�
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EDUULHUV�WR�DFFHVVLQJ�FDUH�EHFDXVH�WKH�ZDLWLQJ�SHULRG�UHTXLUHV�SDWLHQWV�WR�YLVLW�D�FOLQLF�WZLFH�DQG�WR�

WKHUHIRUH�SD\ WZLFH IRU�WUDYHO�DQG��IRU�WKH�WZR�WKLUGV�RI�SDWLHQWV�ZKR�KDYH�DW�OHDVW�RQH�FKLOG�DOUHDG\��

FKLOGFDUH� 7KH�FRVW�RI�DQ�DERUWLRQ�KDV�LQFUHDVHG DV�D�UHVXOW�RI�������������D���K�¶V�HQDFWPHQW��

SXVKLQJ�WKH�SURFHGXUH�IXUWKHU�RXW�RI�UHDFK�IRU�ORZ�LQFRPH�SDWLHQWV�� � ,Q�DGGLWLRQ��WKH�FRVW�RI�DQ�

DERUWLRQ�LQFUHDVHV�DV�JHVWDWLRQDO�DJH�LQFUHDVHV��DQG�WKH�ODUJH PDMRULW\�RI�SDWLHQWV�GR�QRW�KDYH WKH�

IXQGV�RU�KHDOWK�LQVXUDQFH�WR�FRYHU WKH�SURFHGXUH���7KH�HYLGHQFH�VKRZV WKDW�ZRPHQ�ORVH�ZDJHV��

DQG�ULVN�EHLQJ�GLVFKDUJHG��ZKHQ�WDNLQJ�WLPH�RII�ZRUN�WR�DWWHQG�DSSRLQWPHQWV�EHFDXVH�PRVW�ZRUN�

DW�ORZ�ZDJH��KRXUO\�MREV�WKDW�GR�QRW�DOORZ�IRU�SDLG�WLPH�RII�RU�WLPH�RII�RQ�GHPDQG��

7KH�HYLGHQFH�IXUWKHU�VKRZV WKDW�WKH ORJLVWLFDO�DQG�ILQDQFLDO�REVWDFOHV FDXVHG�E\�WKH�

PDQGDWRU\�ZDLWLQJ�SHULRG DUH�SDUWLFXODUO\�EXUGHQVRPH�IRU�ORZ�LQFRPH�ZRPHQ��ZKR�PDNH�XS�WKH�

PDMRULW\� RI� DERUWLRQ� SDWLHQWV� LQ� 7HQQHVVHH� 7KH� ODUJH� PDMRULW\� RI� SODLQWLIIV¶ SDWLHQWV� OLYH� LQ�

SRYHUW\�� �'U��<RXQJ�WHVWLILHG�WKDW�³DOWKRXJK�QDWLRQDOO\>@�DERUWLRQ�WUHQGV�DUH�GHFOLQLQJ��RYHU� WKH�

SDVW�GHFDGH��DERUWLRQ�WUHQGV�KDYH�LQFUHDVHG�IRU�RXU�ORZHVW�LQFRPH�ZRPHQ�´� <RXQJ��7U����������

�9RO�����SS������������ 1DWLRQDOO\����� RI�DERUWLRQ�SDWLHQWV�KDYH�ORZ�RU�YHU\�ORZ�LQFRPHV��L�H��

LQFRPHV�XQGHU������RI�WKH�IHGHUDO�SRYHUW\ JXLGHOLQH���$V�RI�-XO\�����������RI�ZRPHQ�REWDLQLQJ�

DERUWLRQV�KDG� LQFRPHV�EHORZ������RI� WKH� IHGHUDO�SRYHUW\� OHYHO�DQG�����RI�ZRPHQ�REWDLQLQJ�

DERUWLRQV�KDG�LQFRPHV�EHWZHHQ������DQG������RI�WKH�IHGHUDO�SRYHUW\�OHYHO���6HH ';� DW�������,Q�

7HQQHVVHH��³WKH�RYHUZKHOPLQJ�PDMRULW\�RI�ZRPHQ�VHHNLQJ�DQ�DERUWLRQ������ DUH�DOUHDG\�PRWKHUV�

DQG�DUH�HLWKHU�SRRU�RU�QHDU�ORZ�LQFRPH�´� �.DW]��7U�����������9RO�����S� ������'U��.DW]�WHVWLILHG�

SHUVXDVLYHO\�WKDW�ZRPHQ�OLYLQJ�XQGHU������RI�WKH�IHGHUDO�SRYHUW\�JXLGHOLQH�KDYH�JUHDW�GLIILFXOW\�

PHHWLQJ�WKHLU�RZQ�EDVLF�QHHGV�DQG�WKRVH�RI�WKHLU�KRXVHKROG��DQG�DQ�XQH[SHFWHG�H[SHQVH�³SXWV�WKH�

IDPLO\�DW�JUDYH�ULVN´�RI�WKHVH�QHHGV�EHLQJ�XQPHW���

7KH� HYLGHQFH� IXUWKHU� VKRZV WKDW� ORZ�LQFRPH� ZRPHQ� KDYH� GLIILFXOW\� DFFHVVLQJ�
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DERUWLRQ� FDUH�EHFDXVH� WKRVH�ZLWK� ORZ�LQFRPH� MREV� DUH� FRQVLGHUHG� H[SHQGDEOH�ZRUNHUV�� DUH�QRW�

JLYHQ�SDLG�WLPH�RII�RU�SDLG�VLFN�OHDYH� DQG�KDYH�QR�FRQWURO RYHU�WKHLU�ZRUN�VFKHGXOHV��ZKLFK�DUH�

XQSUHGLFWDEOH�DQG�LUUHJXODU���/RZ�LQFRPH�SHRSOH¶V�DFFHVV�WR�UHVRXUFHV�VXFK�DV�D�FDU��UHOLDEOH�SXEOLF�

WUDQVSRUWDWLRQ��GLVSRVDEOH�LQFRPH�IRU�JDV�RU�D�EXV�WLFNHW��RU�LQWHUQHW�DQG�D�FUHGLW�FDUG�WR�UHVHUYH�D�

KRWHO�URRP�DUH�VFDUFH�RU�QRQH[LVWHQW� (YHQ�SDWLHQWV�ZKR�OLYH�LQ�D�FRXQW\�ZLWK�DQ�DERUWLRQ�SURYLGHU�

IDFH�VLJQLILFDQW�ILQDQFLDO�EXUGHQV�LQYROYLQJ�WUDQVSRUWDWLRQ��FKLOGFDUH��ORVW�ZDJHV� DQG�UDLVLQJ�WKH�

IXQGV�IRU�WKH�SURFHGXUH� 7HQQHVVHH¶V�PDQGDWRU\����KRXU�ZDLWLQJ�SHULRG�LV�GHYDVWDWLQJ�IRU�ORZ�

LQFRPH�SDWLHQWV�EHFDXVH�LW�UHTXLUHV�WKHP�WR�WUDYHO�WR�D�FOLQLF�IRU�D�VHFRQG�DSSRLQWPHQW��WKHUHE\�DW�

OHDVW�GRXEOLQJ�WKHVH�FRVWV��7KHVH DGGLWLRQDO�H[SHQVHV��DV�WKH�HYLGHQFH�GHPRQVWUDWHV��SODFH�DERUWLRQ�

EH\RQG� WKH� UHDFK� RI� PDQ\� ORZ�LQFRPH� SDWLHQWV� 0DQ\� RI� WKRVH� ZKR� DUH� DEOH� WR� PDNH� WKH�

DUUDQJHPHQWV�DQG�FRYHU�WKH�H[SHQVHV�IRU�D�VHFRQG�DSSRLQWPHQW�SXW�WKHPVHOYHV��DQG�WKHLU�IDPLOLHV��

DW�ULVN�E\�VSHQGLQJ�PRQH\�LQ�WKLV�ZD\��DV�PDQ\�ZLOO JR�ZLWKRXW EDVLF�QHFHVVLWLHV��WDNH�RXW�SUHGDWRU\�

ORDQV��RU�ERUURZ�PRQH\�IURP�DEXVLYH�SDUWQHUV�RU�H[�SDUWQHUV�

,Q� DGGLWLRQ� WR� WKHVH� VLJQLILFDQW� ORJLVWLFDO� DQG� ILQDQFLDO� EXUGHQV� WKH� PDQGDWRU\�

ZDLWLQJ�SHULRG�LV�DOVR�JUDWXLWRXVO\�GHPHDQLQJ�WR�ZRPHQ�ZKR�KDYH�GHFLGHG�WR�KDYH�DQ�DERUWLRQ���

$V�'U��<RXQJ� WHVWLILHG�� WKH�ZDLWLQJ� SHULRG� ± ZKLFK�7HQQHVVHH� GRHV� QRW� DSSO\� WR� DQ\�PHGLFDO�

SURFHGXUHV�PHQ�PD\�XQGHUJR�± GHPHDQV�ZRPHQ�E\�LPSOLFLWO\ TXHVWLRQLQJ�WKHLU�GHFLVLRQ�PDNLQJ�

DELOLW\� 'U�� 0F&OHOODQG� WHVWLILHG� VLPLODUO\� WKDW� WKLV� PDQGDWRU\� ZDLWLQJ SHULRG� UHLQIRUFHV� DQG�

SHUSHWXDWHV�WKH�VWLJPDWL]LQJ�VWHUHRW\SH�WKDW�ZRPHQ�DUH�RYHUO\�HPRWLRQDO�DQG�LQFDSDEOH�RI�PDNLQJ�

UDWLRQDO�GHFLVLRQV DQG�PXVW�WKHUHIRUH�EH�JLYHQ�DQ�DUELWUDU\�³WLPH�RXW´ RU�³FRROLQJ�RII�SHULRG´ WR�

IXUWKHU�FRQVLGHU�WKH�JUDYLW\�RI�WKHLU�VLWXDWLRQV� 7KH�&RXUW�DFFHSWV�KHU�WHVWLPRQ\�WKDW�WKH�VWLJPD�

IORZLQJ�IURP�VXFK�VWHUHRW\SHV�KDV�QHJDWLYH�KHDOWK� LPSOLFDWLRQV�DQG�D�GHWULPHQWDO�HIIHFW�RQ� WKH�

SK\VLFDO�DQG�SV\FKRORJLFDO�KHDOWK RI�WKRVH�DIIHFWHG��QDPHO\��DOO�ZRPHQ�LQ�7HQQHVVHH�ZKR�VHHN�
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DERUWLRQ�FDUH�

7KH�&RXUW�IXUWKHU�FRQFOXGHV��EDVHG�SULPDULO\�RQ�WKH�WHVWLPRQ\�RI�'UV��*RRGPDQ

DQG�<RXQJ� WKDW�WKH�FKDOOHQJHG�VWDWXWH XQGHUPLQHV�SDWLHQW DXWRQRP\ DQG�VHOI�GHWHUPLQDWLRQ��WKH�

GRFWRU�SDWLHQW� UHODWLRQVKLS�� DQG� WKH� LQIRUPHG� FRQVHQW SURFHVV� E\� LQWHUMHFWLQJ� DQ� XQQHFHVVDU\�

ZDLWLQJ�SHULRG�DQG�SUHGHWHUPLQLQJ� WKH� LQIRUPDWLRQ��ZKLFK�PD\�RU�QRW�EH� UHOHYDQW� LQ�SDUWLFXODU�

FDVHV��WKDW�PXVW�EH�SURYLGHG�LQ�DOO�FDVHV�

,Q�DGGLWLRQ�WR�WKH�EXUGHQV SODFHG�RQ�SDWLHQWV��WKH�HYLGHQFH�SUHVHQWHG�DW�WULDO�FOHDUO\�

VKRZV WKDW�WKH�FKDOOHQJHG�VWDWXWH�DOVR�SODFHV�VLJQLILFDQW�EXUGHQV�RQ�WKH�FOLQLFV�WKHPVHOYHV���'U��

:DOOHWW�� 0V�� 7HUUHOO�� 'U�� <RXQJ� DQG 'U�� $GDPV� WHVWLILHG� UHJDUGLQJ� WKHLU HIIRUWV� WR� DGGUHVV�

RSHUDWLRQDO�GLIILFXOWLHV�FDXVHG�E\ WKH�VWDWXWH¶V�UHTXLUHPHQW�WKDW�FOLQLFV�PXVW�VHH�SDWLHQWV�WZLFH��QRW�

RQFH�DV�ZDV�WKH�FDVH�SUHYLRXVO\��� �$V�D�FRQVHTXHQFH��SODLQWLIIV�KDYH�KDG�WR�RSHQ�DQ�DGGLWLRQDO�

FOLQLF��H[SDQG�WKH�FOLQLFV¶�VFKHGXOHV��PRGLI\�WKH�FRXQVHOLQJ�DQG�LQIRUPHG�FRQVHQW�SURFHVV��KLUH�

DGGLWLRQDO�SK\VLFLDQV�DQG�VWDII��LQFUHDVH�JHVWDWLRQDO�DJH�FXWRIIV��DQG�UDLVH�SULFHV��ZKLFK��LQ�WXUQ��

IXUWKHU� EXUGHQV� ORZ�LQFRPH� SDWLHQWV�� +LULQJ� DGGLWLRQDO� SK\VLFLDQV LQ� 7HQQHVVHH LV� GLIILFXOW

EHFDXVH�ORFDO�DERUWLRQ�SURYLGHUV�IDFH�VWLJPD�DQG�KDUDVVPHQW�DW�ZRUN�DQG�LQ�WKHLU�FRPPXQLWLHV���

'U��:DOOHWW��0V��7HUUHOO� DQG�'U��<RXQJ�LQGLFDWHG�WKDW�WKH�RSHUDWLRQDO�FKDQJHV�PDGH E\�33*05��

&KRLFHV� DQG� 330(7� KDYH QRW�� GHVSLWH� WKHLU� EHVW� HIIRUWV�� UHVWRUHG ZDLW� WLPHV� WR� SUH�VWDWXWH�

GXUDWLRQV� )XUWKHU��SDWLHQWV�FRQWLQXH�WR�PLVV�WKH�JHVWDWLRQDO�DJH�FXWRIIV GHVSLWH� WKH RSHUDWLRQDO

FKDQJHV�

(� 7KH %XUGHQV�,PSRVHG�E\ WKH�0DQGDWRU\�:DLWLQJ�3HULRG�RI ������������D���K�
2XWZHLJK�LWV�%HQHILWV

,Q�DQDO\]LQJ�WKH�FRQVWLWXWLRQDOLW\�RI�WKH�PDQGDWRU\�ZDLWLQJ�SHULRG�UHTXLUHG�E\������

�������D���K��� WKH�&RXUW�PXVW� GHWHUPLQH�ZKHWKHU� LW� LPSRVHV� DQ� XQGXH� EXUGHQ� E\�ZHLJKLQJ� LWV�

³µDVVHUWHG�EHQHILWV�DJDLQVW�WKH�EXUGHQV¶�LW�LPSRVHV�RQ�DERUWLRQ�DFFHVV�´��5XVVR������6��&W��DW������
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�TXRWLQJ�:KROH�:RPDQ¶V�+HDOWK������6��&W��DW���������+DYLQJ�FDUHIXOO\�FRQVLGHUHG�WKH�H[WHQVLYH�

HYLGHQFH� LQ� WKH� UHFRUG�� WKH� &RXUW� FRQFOXGHV� WKDW� WKH� VWDWXWRU\� ZDLWLQJ� SHULRG SURYLGHV QR�

DSSUHFLDEOH EHQHILW� WR�IHWDO� OLIH�RU�ZRPHQ¶V�PHQWDO�DQG�HPRWLRQDO�KHDOWK�� �2Q�WKH�FRQWUDU\� WKH�

VWDWXWH�LPSRVHV�QXPHURXV�EXUGHQV�WKDW��WDNHQ�WRJHWKHU� SODFH ZRPHQ¶V�SK\VLFDO�DQG�SV\FKRORJLFDO�

KHDOWK DQG ZHOO�EHLQJ DW�ULVN� 7KH�EXUGHQV HVSHFLDOO\�DIIHFW ORZ�LQFRPH�ZRPHQ��ZKR�FRPSULVH�

WKH�YDVW�PDMRULW\�RI�WKRVH�VHHNLQJ�DQ�DERUWLRQ� DQG VXEVWDQWLDOO\ OLPLW WKHLU�DFFHVV�WR�WKLV�PHGLFDO�

VHUYLFH�� �7KH�PDQGDWRU\�ZDLWLQJ�SHULRG LV�XQFRQVWLWXWLRQDO EHFDXVH�LW�FOHDUO\�LPSRVHV�DQ�XQGXH�

EXUGHQ�RQ�ZRPHQ¶V�ULJKW�WR�REWDLQ�D�SUH�YLDELOLW\�DERUWLRQ�LQ�7HQQHVVHH DQG�KDV�QR�FRXQWHUYDLOLQJ�

EHQHILW�

'HIHQGDQWV�DUJXH�WKDW�³7HQQHVVHH¶V�ZDLWLQJ�SHULRG�LV�QRW�D�VXE>@VWDQWLDO�REVWDFOH��

DQG�FHUWDLQO\�QRW�DQ�XQGXH�EXUGHQ�´�EHFDXVH�SODLQWLIIV�³FDQQRW�GHPRQVWUDWH�WKDW�SDWLHQWV�DUH�EHLQJ�

GHQLHG�DERUWLRQV�E\�WKH�ZDLW�SHULRG>@´�LPSRVHG�E\�WKH�VWDWXWH���5LHJHU��7U�����������9RO�����SS������

����� �RSHQLQJ�VWDWHPHQW����7KLV�PLVVWDWHV�WKH�DSSOLFDEOH�OHJDO�WHVW DQG�PLVUHSUHVHQWV�WKH�UHFRUG�

HYLGHQFH���7KH�6XSUHPH�&RXUW�KDV�³UHSHDWHGO\�UHLWHUDWHG�>VLQFH�&DVH\@�WKDW�WKH�SODLQWLII¶V�EXUGHQ�

LQ�D�FKDOOHQJH�WR�DQ�DERUWLRQ�UHJXODWLRQ�LV�WR�VKRZ�WKDW�WKH�UHJXODWLRQ¶V�µSXUSRVH�RU�HIIHFW¶�LV�WR

µSODF>H@�D�VXEVWDQWLDO�REVWDFOH�LQ�WKH�SDWK�RI�D�ZRPDQ�VHHNLQJ�DQ�DERUWLRQ�RI�D�QRQYLDEOH�IHWXV�¶´��

5XVVR������6��&W��DW�������TXRWLQJ�&DVH\������8�6��DW��������:KHWKHU�WKH�DERUWLRQ�UHJXODWLRQ�PDNHV�

LW� ³QHDUO\� LPSRVVLEOH´� IRU� D� ZRPDQ� WR� REWDLQ� DQ� DERUWLRQ� LV� LUUHOHYDQW� ,G� )RU� WKH� UHDVRQV�

H[SODLQHG�DERYH��SODLQWLIIV�KDYH�PHW�WKHLU�EXUGHQ�RI�VKRZLQJ�WKDW�WKH�³SXUSRVH�RU�HIIHFW´ RI�WKH�

VWDWXWH�LV�WR�SODFH�³D�VXEVWDQWLDO�REVWDFOH�LQ�WKH�SDWK�RI�D�ZRPDQ�VHHNLQJ�DQ�DERUWLRQ�RI�D�QRQYLDEOH�

IHWXV�´

'HIHQGDQWV�UHO\�RQ�&DVH\ DQG�7DIW��FDVHV�LQ�ZKLFK�WKH�6XSUHPH�&RXUW�DQG�WKH�6L[WK�

&LUFXLW� XSKHOG� ���KRXU� ZDLWLQJ� SHULRGV�� WR� VXSSRUW� WKHLU� FRQWHQWLRQ WKDW� 7HQQHVVHH¶V� ���KRXU�
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ZDLWLQJ�SHULRG� LV� FRQVWLWXWLRQDO�� �$V�QRWHG�� WKH�6XSUHPH�&RXUW� FRPPHQWHG LQ�&DVH\ WKDW� ³>L@Q�

WKHRU\��DW� OHDVW�� WKH�ZDLWLQJ�SHULRG� LV�D� UHDVRQDEOH�PHDVXUH� WR� LPSOHPHQW� WKH�6WDWH¶V� LQWHUHVW� LQ�

SURWHFWLQJ�WKH�OLIH�RI�WKH�XQERUQ��D�PHDVXUH�WKDW�GRHV�QRW�DPRXQW�WR�DQ�XQGXH�EXUGHQ� :KHWKHU�WKH�

PDQGDWRU\����KRXU�ZDLWLQJ�SHULRG� LV�QRQHWKHOHVV� LQYDOLG�EHFDXVH� LQ�SUDFWLFH� LW� LV� D� VXEVWDQWLDO�

REVWDFOH�WR�D�ZRPDQ¶V�FKRLFH�WR�WHUPLQDWH�KHU�SUHJQDQF\�LV�D�FORVHU�TXHVWLRQ�´��&DVH\������8�6��DW�

����� �7KH�6L[WK�&LUFXLW� FKDUDFWHUL]HG� WKH� UHFRUG� LQ�&DVH\ DV� WR� WKH� ���KRXU�ZDLWLQJ� SHULRG� DV�

³VSDUVH�´��7DIW������)��G�DW�������7KH�FRXUW�RI�DSSHDOV�DOVR�QRWHG WKDW

>W@KH�VXP�RI�WKH�HYLGHQFH�EHIRUH�WKH�&DVH\ &RXUW�FRQFHUQLQJ�WKH�WZHQW\�
IRXU�KRXU�QRWLILFDWLRQ�UHTXLUHPHQW�ZDV�DV�IROORZV�

7KH�ILQGLQJV�RI�IDFW�������LQGLFDWH�WKDW�EHFDXVH�RI�WKH�GLVWDQFHV�PDQ\�
ZRPHQ�PXVW� WUDYHO� WR� UHDFK� DQ� DERUWLRQ� SURYLGHU�� WKH� SUDFWLFDO�
HIIHFW�ZLOO�RIWHQ�EH�D�GHOD\�RI�PXFK�PRUH�WKDQ�D�GD\�EHFDXVH�WKH�
ZDLWLQJ�SHULRG�UHTXLUHV�WKDW�D�ZRPDQ�VHHNLQJ�DQ�DERUWLRQ�PDNH�DW�
OHDVW�WZR�YLVLWV�WR�WKH�GRFWRU���>,@Q�PDQ\�LQVWDQFHV�WKLV�ZLOO�LQFUHDVH�
WKH�H[SRVXUH�RI�ZRPHQ�VHHNLQJ�DERUWLRQV�WR�³WKH�KDUDVVPHQW�DQG�
KRVWLOLW\� RI� DQWL�DERUWLRQ� SURWHVWRUV� GHPRQVWUDWLQJ� RXWVLGH� D�
FOLQLF�´� �$V�D� UHVXOW�� �� �� �� IRU� WKRVH�ZRPHQ�ZKR�KDYH� WKH� IHZHVW�
ILQDQFLDO� UHVRXUFHV�� WKRVH� ZKR� PXVW� WUDYHO� ORQJ� GLVWDQFHV�� DQG�
WKRVH� ZKR� KDYH� GLIILFXOW\� H[SODLQLQJ� WKHLU� ZKHUHDERXWV� WR�
KXVEDQGV��HPSOR\HUV��RU�RWKHUV��WKH����KRXU�ZDLWLQJ�SHULRG�ZLOO�EH�
³SDUWLFXODUO\�EXUGHQVRPH�´

,G� DW�������������6� &W���������2Q�WKH�EDVLV�RI�WKHVH�IDFWV��������WKH�6XSUHPH�
&RXUW�GHFOLQHG�WR�ILQG�DQ�XQGXH�EXUGHQ�

,G� ,Q &DVH\��WKH�6XSUHPH�&RXUW GLG�³QRW�GRXEW�WKDW��DV�WKH�'LVWULFW�&RXUW�KHOG��WKH�ZDLWLQJ�SHULRG�

KDV�WKH�HIIHFW�RI�µLQFUHDVLQJ�WKH�FRVW�DQG�ULVN�RI�GHOD\�RI�DERUWLRQV�¶ ����� EXW�WKH�'LVWULFW�&RXUW�GLG�

QRW�FRQFOXGH�WKDW�WKH�LQFUHDVHG�FRVWV�DQG�SRWHQWLDO�GHOD\V�DPRXQW�WR�VXEVWDQWLDO�REVWDFOHV�´��&DVH\��

����8�6��DW������LQWHUQDO�FLWDWLRQ�RPLWWHG��� � ,W�ZHQW�RQ� WR�VWDWH� WKDW�³WKH�'LVWULFW�&RXUW�GLG�QRW�

FRQFOXGH� WKDW� WKH�ZDLWLQJ� SHULRG� LV� >D� VXEVWDQWLDO@� REVWDFOH� HYHQ� IRU� WKH�ZRPHQ�ZKR� DUH�PRVW�

EXUGHQHG�E\�LW���+HQFH��RQ�WKH�UHFRUG�EHIRUH�XV��DQG�LQ�WKH�FRQWH[W�RI�WKLV�IDFLDO�FKDOOHQJH��ZH�DUH�

QRW�FRQYLQFHG�WKDW�WKH����KRXU�ZDLWLQJ�SHULRG�FRQVWLWXWHV�DQ�XQGXH�EXUGHQ�´��,G� DW�����



���

7KH�SUHVHQW�FDVH�KDV�ZKDW�ZDV� ODFNLQJ� LQ�&DVH\�� � D� IXOO\�GHYHORSHG� UHFRUG� WKDW�

FOHDUO\�VKRZV�WKH�H[WHQW�WR�ZKLFK�WKH�PDQGDWRU\�ZDLWLQJ�SHULRG�SODFHV�D�VXEVWDQWLDO�REVWDFOH�LQ�WKH�

ZD\�RI�ZRPHQ�ZKR�VHHN�DQ�DERUWLRQ� 3ODLQWLIIV�LQ�WKH�SUHVHQW�FDVH�KDYH�SURYHQ�ZLWK�RYHUZKHOPLQJ�

HYLGHQFH�WKDW�WKH����KRXU�ZDLWLQJ�SHULRG��LQ�DGGLWLRQ�WR�VHUYLQJ�QR�OHJLWLPDWH�SXUSRVH��VHYHUHO\�

EXUGHQV�WKH�PDMRULW\�RI�ZRPHQ�VHHNLQJ�DQ�DERUWLRQ���$V�QRWHG�DERYH��WKH�ZDLWLQJ�SHULRG�KDV�WKLV�

HIIHFW�EHFDXVH�LW�VLJQLILFDQWO\�GHOD\V�WKLV�WLPH�VHQVLWLYH�PHGLFDO�SURFHGXUH��DQG�DOVR�PDNHV�LW�VR�

WLPH�FRQVXPLQJ��FRVWO\��DQG�LQFRQYHQLHQW�WR�REWDLQ�WKDW�WKH�SUHGRPLQDQWO\�ORZ�LQFRPH�SRSXODWLRQ�

VHHNLQJ� WKH� VHUYLFH�PXVW� VWUXJJOH� WR� DFFHVV� LW�� LI� WKH\� FDQ� DFFHVV� LW� DW� DOO� $QRWKHU� LPSRUWDQW�

GLIIHUHQFH�EHWZHHQ�&DVH\ DQG�WKH�SUHVHQW�FDVH�FRQFHUQV�WKH�QXPEHU�RI�DERUWLRQ�SURYLGHUV���:KHQ�

&DVH\ ZDV� GHFLGHG�� 3HQQV\OYDQLD� KDG� HLJKW\�RQH VXFK� SURYLGHUV�� IXOO\� WHQ� WLPHV� DV� PDQ\� DV�

7HQQHVVHH�KDV�FXUUHQWO\���2EYLRXVO\��WKLV�GUDPDWLF�GLIIHUHQFH�LQ�WZR�VWDWHV�RI�FRPSDUDEOH�VL]H��VHH�

VXSUD QRWH�����GUDPDWLFDOO\�DIIHFWV�WKH�H[WHQW�WR�ZKLFK�WKH�VHUYLFH�ZDV�DYDLODEOH�WR�3HQQV\OYDQLDQV�

LQ����� DV�FRPSDUHG�WR�7HQQHVVHDQV�LQ�������

)� /DUJH�)UDFWLRQ�7HVW

3ODLQWLIIV� LQ� WKLV� PDWWHU� VHHN� IDFLDO� UHOLHI�� � ³)DFLDO� UHOLHI� LV� DYDLODEOH� ZKHQ� D�

FKDOOHQJHG�ODZ�SODFHV�D�VXEVWDQWLDO�REVWDFOH�LQ�WKH�SDWK�RI�DQ�LQGLYLGXDO¶V�DFFHVV�WR�DERUWLRQ�SULRU�

WR�YLDELOLW\�LQ�µD�ODUJH�IUDFWLRQ�RI�FDVHV�LQ�ZKLFK�>WKH�SURYLVLRQ�DW�LVVXH@�LV�UHOHYDQW�¶´��)ULHGODQGHU��

����)��G�DW �����DOWHUDWLRQ�LQ�RULJLQDO���TXRWLQJ�:KROH�:RPDQ¶V�+HDOWK������6��&W��DW���������,Q�

PDNLQJ�WKLV�GHWHUPLQDWLRQ��³WKH�UHOHYDQW�GHQRPLQDWRU�LV�µWKRVH�>ZRPHQ@�IRU�ZKRP�>WKH�SURYLVLRQ@�

LV�DQ�DFWXDO� UDWKHU� WKDQ�DQ� LUUHOHYDQW� UHVWULFWLRQ�¶´� �:KROH�:RPDQ¶V�+HDOWK������6��&W��DW������

�DOWHUDWLRQV�LQ�RULJLQDO���TXRWLQJ�&DVH\������8�6��DW������ 7KH�UHOHYDQW�QXPHUDWRU�LV�WKHQ�³ZKDW�

SRUWLRQ�RI�WKLV�SRSXODWLRQ�ZRXOG�EH�XQGXO\�EXUGHQHG�E\�>WKH�SURYLVLRQ@�´��)ULHGODQGHU������)��G�

DW���� �DOWHUDWLRQ�DGGHG����7KH�6L[WK�&LUFXLW KDV�³H[SODLQHG�WKDW�µD�FKDOOHQJHG�UHVWULFWLRQ�QHHG�QRW�
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RSHUDWH�DV�D�GH�IDFWR EDQ�IRU�DOO�RU�HYHQ�PRVW�RI�WKH�ZRPHQ�DFWXDOO\�DIIHFWHG�¶�EXW�µWKH�WHUP�µODUJH�

IUDFWLRQ¶�ZKLFK��LQ�D�ZD\��LV�PRUH�FRQFHSWXDO�WKDQ�PDWKHPDWLFDO��HQYLVLRQV�VRPHWKLQJ�PRUH�WKDQ���

�������RXW�RI�����ZRPHQ��������¶´��,G� DW������TXRWLQJ�7DIW������)��G�DW �������

3ODLQWLIIV�KDYH�GHPRQVWUDWHG�WKDW�WKH�ODUJH�IUDFWLRQ�WHVW�LV�PHW���7KH�&RXUW�FRQFOXGHV�

WKDW�WKH�PDQGDWRU\����KRXU�ZDLWLQJ�SHULRG�UHTXLUHG�E\ ������������D���K� LV�DQ�DFWXDO�UHVWULFWLRQ�

IRU�ZRPHQ�LQ�7HQQHVVHH�ZKR�DUH�FHUWDLQ�RI�WKHLU�GHFLVLRQV ZKHQ�WKH\�VHHN DERUWLRQ�VHUYLFHV���7KH�

HYLGHQFH�FOHDUO\�VKRZV��DQG�WKH�&RXUW�ILQGV��WKDW DW�OHDVW ����RI�ZRPHQ�ZKR�DWWHQG�DQ�DSSRLQWPHQW�

DW�DQ DERUWLRQ�FOLQLF�IDOO�ZLWKLQ�WKLV�FDWHJRU\�

7KH�FKDOOHQJHG�VWDWXWH�XQGXO\�EXUGHQV�DOO�ZRPHQ�ZKR�DUH�FHUWDLQ�RI�WKHLU�GHFLVLRQV�

DW�WKH�WLPH�WKH\�DFFHVV DERUWLRQ�FDUH EHFDXVH�DOO�RI�WKHVH�ZRPHQ�DUH IRUFHG�WR�ZDLW�PXFK�ORQJHU�

WKDQ����KRXUV�DIWHU� WKH�ILUVW�DSSRLQWPHQW� WR�REWDLQ� WKH�SURFHGXUH �EHWZHHQ� WKUHH�GD\V�DQG�IRXU�

ZHHNV����)RU�WKHVH�ZRPHQ��WKH�DGGLWLRQDO�ZDLW�KDV�QR�EHQHILW��UDWKHU��LW�VXEMHFWV�WKHP�WR�LQFUHDVHG�

PHGLFDO� ULVNV�� OHQJWKLHU��PRUH�SDLQIXO�� DQG�PRUH� H[SHQVLYH�SURFHGXUHV�� DQG� VWLJPD��ZKLFK�KDV�

KDUPIXO�KHDOWK�FRQVHTXHQFHV�

$GGLWLRQDOO\��DOO�ORZ�LQFRPH�ZRPHQ�ZKR�VHHN�DQ�DERUWLRQ�DUH�XQGXO\�EXUGHQHG�E\�

WKH�PDQGDWRU\�ZDLWLQJ�SHULRG�EHFDXVH�LW�UHTXLUHV�WKHP�WR�PDNH�D�VHFRQG�WULS�WR�D�SURYLGHU���$V�

SODLQWLIIV�GHPRQVWUDWHG��WKH�FRVWV�DQG�LQFRQYHQLHQFH�RI�WKH�VHFRQG�WULS�DUH��IRU�WKH�����WR�����RI�

SDWLHQWV�ZKR�DUH� ORZ�LQFRPH��HLWKHU� LQVXUPRXQWDEOH�RU� VXUPRXQWHG�ZLWK�JUHDW�GLIILFXOW\�� �7KLV�

SODLQO\�PHHWV�WKH�ODUJH�IUDFWLRQ�WHVW��

*� 5HTXLUHPHQWV RI ������������D���K� 5HJDUGLQJ�6WDWH�0DQGDWHG�,QIRUPDWLRQ�
DQG�'HOLYHU\�RI�WKDW�,QIRUPDWLRQ�2QO\�E\�D�3K\VLFLDQ

,Q�DGGLWLRQ�WR�WKH�PDQGDWRU\�ZDLWLQJ�SHULRG��SODLQWLIIV�FKDOOHQJH�WKH�SURYLVLRQV�RI�

������������D���K� WKDW�UHTXLUH�WKH�UHIHUULQJ�SK\VLFLDQ�RU�WKH�SK\VLFLDQ�ZKR�LQWHQGV�WR�SHUIRUP�WKH�

DERUWLRQ�WR�SURYLGH�HYHU\�SDWLHQW�ZLWK�D�VSHFLILHG�OLVW�RI�LQIRUPDWLRQ���:KLOH�GHIHQGDQWV�DUJXH�WKDW�
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WKHVH�SURYLVLRQV�SURWHFW�IHWDO�OLIH�DQG�EHQHILW�ZRPHQ¶V�KHDOWK��WKLV�LV�QRW�VXSSRUWHG�E\�WKH�HYLGHQFH�

7KH� VWDWH�PDQGDWHG� LQIRUPDWLRQ� LQFOXGHV� LQIRUPDWLRQ� UHJDUGLQJ� WKH� DYDLODELOLW\� RI� ³SXEOLF� DQG�

SULYDWH�DJHQFLHV�DQG�VHUYLFHV´�WKDW�FDQ�DVVLVW�D�ZRPDQ�GXULQJ�SUHJQDQF\�DQG�DIWHU�WKH�FKLOG�LV�ERUQ�

³LI�VKH�FKRRVHV�QRW�WR�KDYH�WKH�DERUWLRQ�´�WKH�ULVNV�DQG�EHQHILWV�RI�DQ�DERUWLRQ�DQG�FRQWLQXLQJ�WKH�

SUHJQDQF\�WR�WHUP��DQG�D�JHQHUDO�GHVFULSWLRQ�RI� WKH�DERUWLRQ�PHWKRG�DQG�LQVWUXFWLRQV�WR�IROORZ�

DIWHU�WKH�SURFHGXUH���6HH 7HQQ��&RGH�$QQ��������������E����F����7KHUH�LV�QR�LQGLFDWLRQ�LQ�WKH�UHFRUG��

KRZHYHU�� WKDW� SODLQWLIIV� GLG� QRW� SURYLGH� WKLV� LQIRUPDWLRQ� WR� SDWLHQWV� SULRU� WR� WKH� VWDWXWH¶V�

HQDFWPHQW��� 5HTXLULQJ� WKDW� WKH� VSHFLILHG� LQIRUPDWLRQ� EH� JLYHQ� LV�� DW� EHVW�� D� SXUSRVHOHVV�

UHGXQGDQF\�DQG��DW�ZRUVW��DQ�LQWHUIHUHQFH�ZLWK�WKH�LQIRUPHG�FRQVHQW�SURFHVV�ZKLFK��DV�WKH�HYLGHQFH�

DOVR�FOHDUO\�VKRZV�� LV�EHVW�DFFRPSOLVKHG�ZKHQ� WDLORUHG� WR� WKH�QHHGV�DQG�FLUFXPVWDQFHV�RI�HDFK�

LQGLYLGXDO�SDWLHQW�

1RU� LV� WKHUH�DQ\�HYLGHQFH� WKDW�SDWLHQWV�DUH�PRUH� OLNHO\� WR�FKDQJH� WKHLU�PLQGV�RU�

�� %HIRUH� �� ����������D���K�� WRRN HIIHFW�� 33*05� SURYLGHG� SDWLHQWV� ZLWK LQIRUPDWLRQ�
UHJDUGLQJ�DERUWLRQ��RSWLRQV��DQG�FRXQVHOLQJ�DQG�FRPPXQLW\�UHVRXUFHV���6HH :DOOHWW��7U����������
�9RO�����SS�������� 3K\VLFLDQV HQVXUHG WKDW�SDWLHQWV�³XQGHUVWRRG�WKH�ULVNV��EHQHILWV��DQG�DOO�WKH�
DOWHUQDWLYHV�RI�SURFHHGLQJ�´��,G� DW����� 3DWLHQWV�UHFHLYHG�³DQ�H[WHQVLYH�SDFNHW´�RI�ZULWWHQ�PDWHULDOV��
ZKLFK�GHVFULEHG�PHGLFDWLRQ�DQG�VXUJLFDO�DERUWLRQV��DGGUHVVHG�RSWLRQV�EHVLGHV�DERUWLRQ��DQG�JDYH�
GHWDLOHG�LQVWUXFWLRQV�WR�IROORZ�EHIRUH�DQG�DIWHU�WKH�SURFHGXUH���,G� DW�����VHH�DOVR 3;����7KLV�SDFNHW�
FRQWDLQV�D�UHIHUUDO�OLVW�ZLWK�UHVRXUFHV�IRU�SUHQDWDO�FDUH��DGRSWLRQ��DQG�VRFLDO�VHUYLFHV���6HH 3;�� $�
RQH�SDJH�IRUP�HQWLWOHG�³3DWLHQW�$FNQRZOHGJHPHQW�RI�3K\VLFLDQ�&RXQVHOLQJ´�ZDV�WKH�RQO\�DGGLWLRQ�
WR�WKLV�SDFNHW�RI�ZULWWHQ�PDWHULDOV�DIWHU�WKH�VWDWXWH�WRRN�HIIHFW���6HH :DOOHWW��7U�����������9RO�����
SS� ������� ���� VHH� DOVR 3;��� � 7HUUHOO� WHVWLILHG WKDW� WKH� RQO\� SRUWLRQ� RI WKH� VWDWH�PDQGDWHG�
LQIRUPDWLRQ� &KRLFHV� GLG� QRW SURYLGH� WR� SDWLHQWV� UHODWHG WR� SRVVLEOH� YLDELOLW\� DIWHU� D� FHUWDLQ�
JHVWDWLRQDO�DJH���� ZHHNV�VLQFH�FRQFHSWLRQ�RU��� ZHHNV�/03�� 6HH 7HUUHOO��7U�����������9RO�����
S�������VHH 7HQQ��&RGH�$QQ��������������E����� 7KLV�LQIRUPDWLRQ�LV�LUUHOHYDQW�WR�&KRLFHV¶�SDWLHQWV�
EHFDXVH�RI�LWV����ZHHN�/03�FXWRII���6HH 7HUUHOO��7U�����������9RO�����S��������&KRLFHV�PDLQWDLQV�D�
OLVW�RI�UHIHUUDOV�DQG�UHVRXUFHV�WKDW�LW�VKDUHV�ZLWK�SDWLHQWV���6HH�LG� DW���������VHH�DOVR 3;�����3ULRU�
WR� WKH� VWDWXWH¶V� HQDFWPHQW�� 330(7� GLVFXVVHG� SUHJQDQF\� RSWLRQV� ZLWK� SDWLHQWV� DQG� SURYLGHG�
LQIRUPDWLRQ�WR�WKHP�RQ�WKH�SURFHGXUHV�IRU�ZKLFK�WKH\�ZHUH�HOLJLEOH�DQG�WKH�ULVNV�DQG�EHQHILWV�RI�
WKH�SURFHGXUHV���6HH <RXQJ��7U�����������9RO�����S�������'U��$GDPV�WHVWLILHG�WKDW�SULRU�WR���������
����D���K�� WDNLQJ� HIIHFW��$GDPV�	�%R\OH¶V�7HQQHVVHH� IDFLOLWLHV� GLVFORVHG WR� SDWLHQWV� WKH� VWDWH�
PDQGDWHG�LQIRUPDWLRQ�OLVWHG�LQ�VXEVHFWLRQ��E����$GDPV�'HS� DW�������



���

PDNH�PRUH� WKRXJKWIXO� DQG� LQIRUPHG� GHFLVLRQV� DERXW� KDYLQJ� DQ� DERUWLRQ� LI� WKH� LQIRUPDWLRQ� LV�

GHOLYHUHG�WR�WKHP�GXULQJ�DQ�LQ�SHUVRQ�PHHWLQJ�ZLWK�D�SK\VLFLDQ�LQVWHDG�RI� WUDLQHG�VWDII��DV�ZDV�

SODLQWLIIV¶ SUDFWLFH�EHIRUH�WKH�VWDWXWH�ZDV�HQDFWHG���7KH�WHVWLPRQ\�IURP�'UV��*RRGPDQ DQG�<RXQJ�

ZDV�WKDW�DOO�RI�WKH�LQIRUPDWLRQ�SURYLGHG�WR�SDWLHQWV�FDQ�EH�FRPPXQLFDWHG�HIIHFWLYHO\�E\�PHDQV�

RWKHU�WKDQ�LQ SHUVRQ�DQG�E\�FOLQLF�SHUVRQQHO�RWKHU�WKDQ�D�SK\VLFLDQ� 6HH *RRGPDQ��7U����������

�9RO�����SS����������<RXQJ��7U�����������9RO�����S������VHH�DOVR ';��DW���� �7HUUHOO¶V�WHVWLPRQ\�

EHIRUH�WKH�OHJLVODWXUH�� 5HTXLULQJ�WKDW�D�SK\VLFLDQ�GR�VR��DQG�LQ�SHUVRQ��VHUYHV�QR�SXUSRVH�DQ\�

ZLWQHVV�FRXOG�H[SODLQ��EXW�WKH�KDUPV�LW FDXVHV DUH�SODLQ���LW GULYHV XS�WKH�FOLQLFV¶ FRVWV��ZKLFK�PXVW�

EH�SDVVHG�RQ�WR�WKHLU�SDWLHQWV��E\�QHHGOHVVO\�DVVLJQLQJ�WR�SK\VLFLDQV�D�WDVN�RWKHUV FDQ�SHUIRUP� 6HH

7HUUHOO��7U�����������9RO�����SS���������

1RQHWKHOHVV��ZKLOH� ERWK� RI� WKHVH� UHTXLUHPHQWV� VHUYH� QR� OHJLWLPDWH� SXUSRVH�� WKH�

&RXUW�LV�XQDEOH�WR�ILQG�WKDW�WKH\�XQGXO\�EXUGHQ�ZRPHQ¶V�DFFHVV�WR�DERUWLRQ���7KH�WULDO�HYLGHQFH�

LQGLFDWHG� WKDW� WKH� VWDWH�PDQGDWHG� LQIRUPDWLRQ� UHTXLUHPHQW�PD\� FRQIXVH� SDWLHQWV� LQVRIDU� DV� WKH�

UHTXLUHG� LQIRUPDWLRQ� GRHV� QRW� SHUWDLQ� WR� WKHP� DQG� WKDW� WKH� ³D� SK\VLFLDQ� PXVW� SURYLGH� LW´

UHTXLUHPHQW� LV�RQH� UHDVRQ�ZK\�SODLQWLIIV�KDYH�KDG� WR�KLUH�PRUH�SK\VLFLDQV�� WKHUHE\�GULYLQJ�XS�

FRVWV� 6HH�:DOOHWW��7U�����������9RO�����SS����������7HUUHOO��7U�����������9RO�����SS��������������

+RZHYHU��WKH�HYLGHQFH�GRHV QRW�HVWDEOLVK�WR�WKH�&RXUW¶V�VDWLVIDFWLRQ�WKDW�HLWKHU�UHTXLUHPHQW�KDV�

³WKH�SXUSRVH�RU�HIIHFW�RI�SUHVHQWLQJ�D�VXEVWDQWLDO�REVWDFOH�WR�D�ZRPDQ�VHHNLQJ�DQ�DERUWLRQ�´��5XVVR��

����6��&W��DW�������TXRWLQJ�:KROH�:RPDQ¶V�+HDOWK������6��&W��DW���������7KH�&RXUW�QRWHV�WKDW�LQ�

&DVH\�� WKH� 6XSUHPH� &RXUW� XSKHOG� WKH� SRUWLRQV� RI� WKH� VWDWXWH� DW� LVVXH� LQ� WKDW� FDVH� UHTXLULQJ�

SK\VLFLDQV�WR�LQIRUP�SDWLHQWV�RI�VSHFLILF�LQIRUPDWLRQ�EHIRUH�SHUIRUPLQJ�DQ�DERUWLRQ��� 6HH�&DVH\��

�� 7KH� 6XSUHPH &RXUW� XSKHOG� WKH� VWDWH�PDQGDWHG� LQIRUPDWLRQ� UHTXLUHPHQW� LQ� &DVH\
EHFDXVH�LW�GHWHUPLQHG�WKDW



���

����8�6��DW����������3ODLQWLIIV�KDYH�QRW�SURYLGHG�VXIILFLHQW�HYLGHQFH�LQ�WKLV�PDWWHU�IRU�WKH�&RXUW�WR�

GHYLDWH� IURP� WKH� 6XSUHPH� &RXUW¶V� GHFLVLRQ LQ� &DVH\ ZLWK� UHVSHFW� WR� �� ����������D���K�¶V�

UHTXLUHPHQWV�WKDW�SDWLHQWV�UHFHLYH�VSHFLILF�LQIRUPDWLRQ�DQG�WKDW�WKH�LQIRUPDWLRQ�EH�GHOLYHUHG�RQO\�

E\�D�SK\VLFLDQ�

+� (TXDO�3URWHFWLRQ�&ODLP

3ODLQWLIIV¶�HTXDO�SURWHFWLRQ�FODLP� LV� WKDW ������������D���K� GLVFULPLQDWHV�RQ� WKH�

EDVLV� RI� VH[� E\� OLPLWLQJ�ZRPHQ¶V�� EXW� QRW�PHQ¶V�� DELOLW\� WR�PDNH�PHGLFDO� GHFLVLRQV� EDVHG� RQ�

VWHUHRW\SHV�DERXW�ZRPHQ¶V�SXUSRUWHG�LQDELOLW\�WR�PDNH�UDWLRQDO�GHFLVLRQV���7KH�&RXUW�DJUHHV�WKDW�

WKLV�GLIIHUHQFH�LQ�WKH�WUHDWPHQW�RI�PHQ�YHUVXV�ZRPHQ�LQ�WKH�FRQWH[W�RI�PHGLFDO�GHFLVLRQ�PDNLQJ�

LV�XQMXVWLILDEOH� 7KHUH�LV�QR�HYLGHQFH�WR�VXJJHVW� WKDW�ZRPHQ�DUH�DQ\�OHVV�FDSDEOH�WKDQ�PHQ�RI�

PDNLQJ�UDWLRQDO�GHFLVLRQV�LQ�WKLV�RU�DQ\�RWKHU�FRQWH[W�� 1RU�LV�WKHUH�DQ\�HYLGHQFH�WR�VXJJHVW�WKDW�

ZRPHQ�PDNH�EHWWHU�GHFLVLRQV��L�H���RQHV�WKH\�DUH�OHVV� OLNHO\�WR�UHJUHW�� LI�UHTXLUHG�WR�KHDU�VWDWH�

PDQGDWHG�LQIRUPDWLRQ�IURP�D�SK\VLFLDQ�DQG�WR�ZDLW�IRU�D�UHTXLUHG�SHULRG�RI�WLPH�EHIRUH�SURFHHGLQJ���

'HIHQGDQWV¶ VXJJHVWLRQ�WKDW�ZRPHQ�DUH�RYHUO\�HPRWLRQDO�DQG�PXVW�EH�UHTXLUHG�WR�FRRO�RII�RU�FDOP�

GRZQ�EHIRUH�KDYLQJ�D�PHGLFDO�SURFHGXUH�WKH\�KDYH�GHFLGHG�WKH\�ZDQW�WR�KDYH��DQG�WKDW�WKH\�DUH�

FRQVWLWXWLRQDOO\�HQWLWOHG�WR�KDYH� LV�KLJKO\�LQVXOWLQJ�DQG�SDWHUQDOLVWLF�± DQG�DOO�WKH�PRUH�VR�JLYHQ�

UHTXLULQJ� WKDW� WKH�ZRPDQ� EH� LQIRUPHG� RI� WKH� DYDLODELOLW\� RI� LQIRUPDWLRQ�
UHODWLQJ�WR�IHWDO�GHYHORSPHQW�DQG�WKH�DVVLVWDQFH�DYDLODEOH�VKRXOG�VKH�GHFLGH�
WR�FDUU\� WKH�SUHJQDQF\� WR� IXOO� WHUP� LV�D� UHDVRQDEOH�PHDVXUH� WR� HQVXUH�DQ�
LQIRUPHG�FKRLFH��RQH�ZKLFK�PLJKW�FDXVH�WKH�ZRPDQ�WR�FKRRVH�FKLOGELUWK�
RYHU�DERUWLRQ���7KLV�UHTXLUHPHQW�FDQQRW�EH�FRQVLGHUHG�D�VXEVWDQWLDO�REVWDFOH�
WR�REWDLQLQJ�DQ�DERUWLRQ��DQG��LW�IROORZV��WKHUH�LV�QR�XQGXH�EXUGHQ�

&DVH\������8�6��DW�������:LWK�UHVSHFW�WR�WKH�UHTXLUHPHQW�WKDW�WKH�LQIRUPDWLRQ�EH�GHOLYHUHG�E\�D�
SK\VLFLDQ��WKH�&RXUW�FRQFOXGHG� ³6LQFH�WKHUH�LV�QR�HYLGHQFH�RQ�WKLV�UHFRUG�WKDW�UHTXLULQJ�D�GRFWRU�
WR�JLYH�WKH�LQIRUPDWLRQ�DV�SURYLGHG�E\�WKH�VWDWXWH�ZRXOG�DPRXQW�LQ�SUDFWLFDO�WHUPV�WR�D�VXEVWDQWLDO�
REVWDFOH�WR�D�ZRPDQ�VHHNLQJ�DQ�DERUWLRQ��ZH�FRQFOXGH�WKDW�LW�LV�QRW�DQ�XQGXH�EXUGHQ�´ ,G� DW�����
���



���

WKDW�QR�VXFK�ZDLWLQJ�SHULRGV�DSSO\�WR�PHQ��

1RQHWKHOHVV�� EHFDXVH� WKH� &RXUW� FRQFOXGHV� WKDW� WKH� VWDWXWRU\� ZDLWLQJ� SHULRG LV�

XQFRQVWLWXWLRQDO� XQGHU� WKH� XQGXH� EXUGHQ� VWDQGDUG�� WKHUH� LV� QR� QHHG IRU� WKH� &RXUW� WR� DGGUHVV�

SODLQWLII¶V�HTXDO�SURWHFWLRQ�FODLP VHSDUDWHO\���)XUWKHU��WKH�&RXUW�LV�LQFOLQHG�WR�DJUHH�ZLWK�WKH�(LJKWK�

DQG�1LQWK &LUFXLWV¶ YLHZ��VHH 3ODQQHG�3DUHQWKRRG�RI�0LG�0R� 	�(��.DQ���,QF��Y��'HPSVH\������

)��G������������WK�&LU���������7XFVRQ�:RPDQ¶V�&OLQLF�Y��(GHQ������)��G������������ ��WK�&LU��

������ WKDW�DOO�FKDOOHQJHV�WR�DERUWLRQ�UHVWULFWLRQV�DUH�WR�EH�UHYLHZHG�H[FOXVLYHO\�XQGHU�WKH�XQGXH�

EXUGHQ�WHVW�DUWLFXODWHG�LQ�&DVH\�

9� &RQFOXVLRQ

'HIHQGDQWV�LQ�WKLV�PDWWHU�UHO\�ODUJHO\�RQ�&DVH\ WR DUJXH�WKDW�������������D���K��LV�

D�YDOLG�UHVWULFWLRQ�RQ�ZRPHQ¶V FRQVWLWXWLRQDO ULJKW�WR�REWDLQ�D�SUH�YLDELOLW\�DERUWLRQ���'HIHQGDQWV�

RYHUORRN�WKDW

>L@Q� UHDIILUPLQJ� 5RH�� WKH� &DVH\ &RXUW� GHVFULEHG� WKH� FHQWUDOLW\� RI� ³WKH�
GHFLVLRQ�ZKHWKHU�WR�EHDU�� � ��D�FKLOG�´�(LVHQVWDGW�Y��%DLUG������8�6�������
��������6� &W�� ���������/�(G��G����� �������� WR�D�ZRPDQ¶V� ³GLJQLW\� DQG�
DXWRQRP\�´�KHU� ³SHUVRQKRRG´�DQG�³GHVWLQ\�´�KHU� ³FRQFHSWLRQ�RI� � � �� KHU�
SODFH� LQ� VRFLHW\�´� ���� 8�6��� DW� ��������� ���� 6� &W�� ������ 2I� VLJQDO�
LPSRUWDQFH�KHUH��WKH�&DVH\ &RXUW�VWDWHG�ZLWK�XQPLVWDNDEOH�FODULW\�WKDW�VWDWH�
UHJXODWLRQ� RI� DFFHVV� WR� DERUWLRQ� SURFHGXUHV�� HYHQ� DIWHU� YLDELOLW\�� PXVW�
SURWHFW�³WKH�KHDOWK�RI�WKH�ZRPDQ�´� ,G���DW����������6� &W�������

*RQ]DOHV������8�6��DW ��� �*LQVEXUJ�� -���GLVVHQWLQJ�� 'HIHQGDQWV�KDYH� IDLOHG� WR� VKRZ� WKDW� WKH�

FKDOOHQJHG�PDQGDWRU\�ZDLWLQJ�SHULRG SURWHFWV�IHWDO�OLIH�RU�WKH�KHDOWK�RI�ZRPHQ�LQ�7HQQHVVHH���,W�LV�

DSSDUHQW�WKDW�WKLV�ZDLWLQJ�SHULRG�XQGXO\ EXUGHQV�ZRPHQ¶V�ULJKW�WR�DQ�DERUWLRQ�DQG�LV�DQ�DIIURQW�WR�

WKHLU�³GLJQLW\�DQG�DXWRQRP\�´�³SHUVRQKRRG´�DQG�³GHVWLQ\�´�DQG�³FRQFHSWLRQ�RI�������>WKHLU@ SODFH�LQ�

VRFLHW\�´

$FFRUGLQJO\�
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,7�,6�+(5(%<�'(&/$5('�WKDW�WKH�PDQGDWRU\�ZDLWLQJ�SHULRG�SURYLVLRQ�RI�7HQQ��

&RGH�$QQ��������������D���K��LV�XQFRQVWLWXWLRQDO�EHFDXVH�LW�YLRODWHV�WKH�'XH�3URFHVV�&ODXVH�RI�

WKH�)RXUWHHQWK�$PHQGPHQW�RI�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ�

,7� ,6� )857+(5� 25'(5('� WKDW� GHIHQGDQWV� DUH SHUPDQHQWO\� HQMRLQHG� IURP�

HQIRUFLQJ�7HQQ��&RGH�$QQ��������������D���K� WR�WKH�H[WHQW�LW�LPSRVHV�D�PDQGDWRU\���� RU����KRXU�

ZDLWLQJ�SHULRG�IRU�WKRVH�VHHNLQJ�DERUWLRQ�FDUH�

V�%HUQDUG�$��)ULHGPDQ
%(51$5'�$��)5,('0$1
6(1,25�81,7('�67$7(6�',675,&7�-8'*(
6,77,1*�%<�63(&,$/�'(6,*1$7,21

'DWHG� 2FWREHU���������
'HWURLW��0LFKLJDQ


